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In the District Court of the United States in and for

the District of Montana.

No. 71.—IN EQUITY.

FIRST TRUST AND SAVINGS BANK, and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in Bank-

ruptcy of the BITTER ROOT VALLEY
IRRIGATION COMPANY, HANS B.

KNUDSEN and CAROLINE KNUDSEN,
HELEN E. CARTER, MAX BENNETT,
HENRY BENNETT, JOSEPH ZITKA and

W. G. PARKS,
Defendants.

*Page-number appearing at foot of page of original certified Tran-
script of Record.
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BE IT REMKMP>KRKI), that on April 8, 1916,

complainants tiled tluMr ])ill of complaint herein,

which hill of complaint, except those portions thereof

omitted hy stipnhition and mentioned in the praecipe

^n- transcript herein, is in the words and figures fol-

lowing;, to wit: [2]

In the Distnct Court of the United States, for the

District of Montana.

IN EQUITY.

EIRST TRUST AND SAVINGS BANK, and

EMILE K. BOISOT, Trustees,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in Bank-

ruptcy of the BITTER ROOT VALLEY
IRRIGATION COMPANY, HANS B.

KNUDSEN and CAROLINE KNUDSEN,
HELEN E. CARTER, MAX BENNETT,
HENRY BENNETT, JOSEPH ZITKA and

W. G. PARKS,

Bill of Foreclosure.

To the Judge of the District Court of the United

States for the District of Montana

:

First Trust and Savings Bank, a corporation or-

ganized and existing under the laws of the State of

Illinois, and a citizen of said state, and Emile K.

Boisot, of Chicago, Illinois, and a citizen of said

state, hy leave of this court first had and obtained,

bring this, their bill, against Bitter Root Valley Irri-

gation Company, a corporation organized and exist-
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ing under and by virtue of the laws of the State of

Montana, and a citizen of said state, F. C. Webster,

of Missoula, in the County of Missoula, and State of

Montana, and a citizen of said State of Montana, as

Trustee in Bankruptcy of said Bitter Root Valley

[3] Irrigation Company; Hans B. Knudsen and

Caroline Knudsen, who are citizens of the State of

Minnesota, and Helen E. Carter, Max Bennett,

Henry Bennett, and Joseph Zitka, who are citizens

of the State of Iowa, and W. G. Parks, who is a citi-

zen of the State of Montana; and thereupon your

orators complain and say as follows

:

I.

Your orator, First Trust and Savings Bank, is a

corporation duly organized and existing under and

by virtue of the laws of the State of Illinois, and is

a citizen of said state; and your orator, Emile K.

Boisot, is a citizen and resident of the State of

Illinois.

II.

Bitter Root Valley Irrigation Company is a cor-

poration organized and existing under and by virtue

of the laws of the State of Montana, and is a citizen

of said State of Montana. F. C. Webster is a citizen

and resident of the State of Montana, and is now in

possession of the entire properties of the Bitter Root

Valley Irrigation Company, as trustee in bank-

ruptcy, appointed by this Honorable Court by its

order entered on the 23rd day of February, 1916, in

the matter of the Petition of Bitter Root Valley Irri-

gation Company to be adjudged bankrupt.
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TIT.

On or a])oiit the 1st day of June, 1909, and on vari-

ous days and dates thereafter as hereinafter set

forth, the Bitter Root Valley Irrigation Company,

])y authority of its Board of Directors [4] and

with the concurrence and consent of the owners and

holders of seventeen thousand tw^o hundred (17,200)

shares, out of the total of tw^enty thousand shares

constituting the entire capital stock of said company,

issued its negotia1)le bonds to the aggregate amount

of one million three hundred and seventy-six thou-

sand dollars ($1,376,000.00) par value, consisting of

eleven hundred and seventy-six (1,176) bonds for

the principal sum of one thousand dollars ($1,000.00)

each, and numbered consecutively from 1 to 479 in-

clusive, 501 to 647 inclusive, and 751 to 1,300 inclu-

sive, and four hundred (400) bonds for the principal

sum of five hundred dollars ($500.00) each, and

numbered consecutively from 1301 to 1700 inclusive,

said bonds dated as of July 1, 1909, and becoming

due and payable as follows

:

Bonds Nos. 1 to 100, due January 1, 1914.

200, due January 1, 1915.

314, due January 1, 1916.

350, due January 1, 1916.

374, due January 1, 1917.

427, due January 1, 1917.

437, due January 1, 1917.

453, due January 1, 1917.

479, due January 1, 1917.

540, due January 1, 1918.

586, due January 1, 1918.

Bonds Nos. 101 to

Bonds Nos. 201 to

Bonds Nos. 315 to

Bonds Nos. 351 to

Bonds Nos. 375 to

Bonds Nos. 428 to

Bonds Nos. 438 to

Bonds Nos. 454 to

Bonds Nos. 501 to

Bonds Nos. 541 to
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Bonds Nos. 587 to 596, due January 1, 1918.

Bonds Nos. 597 to 647, due January 1, 1918.

Bonds Nos. 751 to 1180, due January 1, 1919.

Bonds Nos. 1181 to 1250, due January 1, 1919.

Bonds Nos. 1251 to 1296, due January 1, 1919.

Bonds Nos. 1297 to 1300, due January 1, 1919.

Bonds Nos. 1301 to 1400, due January 1, 1919-.

Bonds Nos. 1401 to 1501, due January 1, 1919.

Bonds Nos. 1502 to 1521, due January 1, 1919.

Bond No. 1522, due January 1, 1919.

Bonds Nos. 1523 to 1700', due January 1, 1919.

by the terms of which bonds the Bitter Root Valley

Irrigation Company acknowledged itself to owe and

for value received [5] promised to pay to the

bearer thereof the sum of one thousand dollars

($1,000.00) by each of said bonds, numbered from

1 to 479 inclusive, 501 to 647 inclusive, and 751 to

1300 inclusive, and the sum of five hundred dollars

($500.00) by each of said bonds numbered from 1301

to 1700 inclusive, in gold coin of the United States

of America, of the then standard of weight and fine-

ness, at the office of the First Trust and Savings

Bank, in the City of Chicago, in the State of Illinois,

or at the office of the First National Bank, in the

City of New York, in the State of New York, with-

out deduction for any tax or taxes, which the said

company, or the trustees under the mortgage or deed

of trust given to secure the same, as hereinafter set

forth, might be required to pay or retain therefrom

under any present or future law of the United States,

or of any state, county, or municipality therein, and

the said company therein and thereby agreed to pay
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such tax or taxes, and to pay interest upon all of said

bonds from their respective dates until paid, at the

rate of six (6) per centum per annum, payable semi-

aniuially on the first days of January and July in

each year, upon presentation and surrender of the

interest coupons thereto annexed. The form and

tenor of said bonds are set forth at large in the mort-

gage or deed of trust hereinafter set forth and re-

ferred to.

IV.

On or about the first day of June, 1909, said Bitter

Root Valley Irrigation Company, being thereunto

duly authorized by the action of its Board of Direc-

tors, and with the concurrence and consent of the

owners and holders of seventeen thousand two hun-

dred (17,200) shares, out of the twenty thousand

(20,000) shares which constitute the entire capital

stock of said company, duly made, executed, ac-

knowledged and delivered [6] to your orators, as

trustees, its certain mortgage or deed of trust, dated

the first day of June, 1909, wherein and whereby, in

order to secure the due and punctual pro rata pay-

ment of said several bonds for the aggregate princi-

pal sum of one million three hundred seventy-six

thousand dollars ($1,376,000.00) and the interest

thereon, at any time issued and outstanding, and to

secure the performance and observance of all of the

covenants and conditions in said mortgage or deed

of trust (contained, said Bitter Root Valley Irriga-

tion Company granted, bargained, sold, aliened, re-

mised, released, assigned, pledged, mortgaged, trans-

ferred, conveyed, confirmed and set over unto your
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orators in trust, as therein provided, and their suc-

cessors in trust, and assigns, with full power of suc-

cession to and enjoyment of the rights and privileges,

including the right of possession, of said Bitter Root

Valley Irrigation Company, all that certain real es-

tate and property situated in the county of Ravalli,

in the State of Montana, which is set forth and

described in said mortgage or deed of trust, as being

granted, bargained, sold, aliened, remised, released,

assigned, pledged, mortgaged, transferred, conveyed,

confirmed and set over, and subject to all the terms

and conditions of said mortgage or deed of trust,

which is hereinafter set forth at large, and your

orators hereby ask leave to refer to the description

of the real estate and property therein contained

with the same force and effect as if said description

w^ere here inserted and specifically set forth, and also

certain land contracts and agreements concerning

the purchase of state lands, as set forth and de-

scribed in said mortgage or deed of trust, which is

hereinafter set forth at large, and to which for a full

description of said land contracts and agreements,

and the lands covered thereby, your orators ask leave

to refer as aforesaid, and also all the right, title and

interest of the said Bitter Root Valley Irrigation

Company in and to all contracts, agreements [7]

and options for the purchase or sale of lands, made,

entered into or acquired by the said company, or

which said company may or might make, enter into

or acquire, including contracts for the purchase of

certain lands and real estate situated in Ravalli

County, Montana, which is also set forth and de-
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scri 1)0(1 in said mortgage or deed of trust hereinafter

set forth at Large, and to which for a full description

thereof your orators beg leave to refer as aforesaid,

and also the entire system of irrigation works owned

by the said Bitter Root Valley Irrigation Company,

as set forth and described in said mortgage or deed

of trust, hereinafter set forth at large as aforesaid,

and to which for a full description thereof your ora-

tors ask leave to refer to as aforesaid; and also all

those certain water rights, situated in Ravalli

County, Montana, as set forth and described in said

mortgage or deed of trust, and to which as the same

is hereinafter set forth at large your orators ask

leave t o refer as aforesaid for a full description

thereof, together with all canals, ditches, laterals,

weirs, headgates, pipe-lines, syphons, bridges, tres-

tles, dams and flumes owned or thereafter acquired

or constructed by the Bitter Root Valley Irrigation

Company and the said company's entire irrigation

system together with all power, privileges, easements

and appurtenances then or thereafter used in con-

nection therewith or thereto belonging, including all

purchase money mortgages and the notes thereby

secured, now^ or thereafter acquired by the said com-

pany, taken in part payment for lands theretofore or

thereafter sold by the said company, to the extent

and amount that said mortgages and the notes

thereby secured are required to be deposited with

the Trustees as provided in Section 9 of Article

Three and in Section 3 of Article Seven of said mort-

gage or deed of trust, respectively, and also any and

all other property of every name and nature (not-
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withstanding the same was not particularly described

[8] in said indenture) at the date of said mortgage

owned or thereafter acquired by the company, except

as therein excepted, including all lands and rights,

estates or interests therein then owned or thereafter

purchased or acquired by the company, together with

all appropriations of water or water rights then

owned or that thereafter might be acquired by the

company.

And it was the true intent of the parties to said

mortgage or deed of trust that it should convey all

of the property therein described, together with all

buildings, structures and improvements of every

kind and character, which were at the date thereof

upon, or might thereafter be placed upon said mort-

gaged property, and the income, rents, issues and

profits therefrom, and any and all other property of

every name and nature owned or thereafter acquired

by the said Bitter Eoot Valley Irrigation Company,

whether in said mortgage or deed of trust particu-

larly described or not, including all lands and rights,

estates or interests therein then o\Mied or thereafter

purchased or acquired by the said Bitter Root Val-

ley Irrigation Company, and the income, rents, issues

and profits therefrom, together with all appropria-

tions of water or water rights then owoied or there-

after acquired by the said company.

To have and to hold the said described property,

real and personal, rights, interests, privileges, ease-

ments, franchises, choses in action, water appropria-

tions, dams, reservoirs, canals, ditches, laterals, and

system of irrigation works then owned or thereafter
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a('(|uiiv(l by said (company, with all the easements,

privileges and appurtenances thereunto belonging,

unto your orators, its, his and their successors in

trust, and assigns, but in trust, nevertheless, for the

ecjual and proportionate benefit and security, sever-

ally and respectively, of all and every of the holders

at any time of the bonds above mentioned [9] and

the interest coupons appertaining thereto without

preference or priority or distinction as to lien or

otherwise of any one bond over any other bond, by

reason of priority in the execution, delivery or nego-

tiation thereof, or by reason of the purpose of the

issuance thereof, so that each and every of said

bonds should have under and by said mortgage or

deed of trust the same right, lien and privilege as

every other bond issued, and so that every such bond

with the interest coupons thereto belonging should,

subject to the terms of the said mortgage or deed of

trust, be secured thereby equally and proportionately

with every other bond, as if all of said bonds had

been executed, certified, delivered and negotiated

simultaneously with the execution and delivery of

said mortgage or deed of trust, it being intended and

provided thereby that the lien of said mortgage or

deed of trust should take effect from the date thereof,

without regard to the date of the actual issue, sale

or disposition of said bonds, as if upon such date, all

of said bonds had been actually issued, sold and de-

livered, and were in the hands of innocent holders

for value for the uses and purposes and upon the

terms and conditions in said mortgage or deed of

trust more fully set forth.
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Said mortgage or deed of trust, date June 1, 1909,

as executed by the parties thereto, together with the

names of the subscribing witnesses and the several

certificates of acknow^ledgment thereof, thereunto

appended, was and is in the words and figures follow-

ing, to wit: [10]

THIS INDENTURE, made and entered into as

of the First day of June, in the year of our

Lord, one thousand nine hundred and
^*'"*'®^- nine, by and between the Bitter Root

Valley Irrigation Company, hereinafter called

the '' Company," party of the first part, and

the First Trust and Savings Bank (sometimes

hereinafter for brevity called the ^'Bank")

and Emile K. Boisot, of Cook County, Illinois,

hereinafter called the ''Trustees," party of the

second part, Witnesseth:

THAT WHEREAS, the said Trustee, the First

Trust and Savings Bank, is a corporation duly or-

ganized and existing under and by virtue of the

laws of the State of Illinois, having its office in the

City of Chicago, County of Cook and State of Illi-

nois; and

WHEREAS, the Trustees have full

T^iTsfeel/to powcr aud authority to take and held the
undertake

i j i xl,
the trusts, property and to accept and undertake the

trusts hereinafter particularly described and re-

cited; and

WHEREAS, the Company is a corporation duly

organized and existing under and by virtue of the

laws of the State of Montana, having its principal
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and r(\i;istered office in the Town of Hamilton,

Kavalli County, Montana, and also having an office

companj to
^^^ ^'^^^ ^^Ity of Chlcago, and has full power

aniirx.MMito and authorltv, under said laws and its ar-
TnortgnRe.

tides of incorporation, to borrow money

and issue, pledge, and dispose of its negotiable cou-

pon bonds therefor to the amount and for the pur-

poses hereinafter stated, and in order to secure the

payment of said bonds, with the interest thereon,

to pledge and convey by way of mortgage or deed

of trust its property, rights, privileges, and fran-

chises; and

WHEREAS, the Company has ac-

HgMrlnd quired and now owns the real estate, land
contracts of

.

Company, coutracts aud agreements, water-rights,

canals, flumes, dams, irrigation works, mortgages,

contracts, rights, franchises, privileges and other

property hereinafter mentioned and described ; and

[11]

WHEREAS the Company in purchasing and ac-

quiring said property and in constructing, extend-

ing and equipping said canals, flumes, dams and irri-

gation works, has incurred a large amount of in-

debtedness which is now outstanding and unpaid, and

has also incurred additional obligations for the com-

pletion of said canals, flumes, dams and irrigation

works; and

WHEREAS, it is necessary for the Com-

and'purV'ose pauy to crcatc and incur a bonded indebted-
of bond
issue. ness in the amounts hereinafter stated, for

the purpose of providing funds with which to pay

the present outstanding indebtedness of the Com-
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pany, to complete and extend the Company's system

of irrigation works, to develop the Company's prop-

erty, including its lands, and to acquire additional

property, including lands and to pay for lands here-

tofore contracted for by the Company or its assign-

ors, capable of being irrigated by or from the Com-

pany's irrigation works and to acquire any other

property or to construct any other works within the

Company's corporate objects and powers; and

WHEEEAS, the Board of Directors of the Com-

pany (with the concurrence and consent and by the

direction of the owners and holders of 17,200 shares

out of the 20,000 shares, which constitute the total

capital stock of the Company, authorized and out-

standing, expressed by their votes at a stockholders'

meeting, duly called and held for the pur-

^f^th^Sk^" pose) by resolutions duly adopted, have au-

dh-ecTorrof thorized and directed, subject to the provi-
the Company 7 u x

bonX^ sions and conditions hereinafter set forth,

the creating and incurring of a bonded in-

debtedness by the Company for the purposes afore-

said, to the amount or amounts and in the manner

hereinafter provided; and by said resolutions have

directed and provided that said bonds shall be nego-

tiable coupon bonds, numbered consecutively from

1 upwards and of the following denominations, re-

spectively : bonds numbered from 1 to 1300, both in-

clusive, one thousand (1000) dollars each; bonds

numbered from 1301 to 1700, both [12] inclusive,

five hundred (500) dollars each; and bonds num-
bered from 1700 upwards of such denomination or

denominations as the Board of Directors of the Com-
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paiiy shall lieroafter determine ; that said bonds shall

be executed in the name and on behalf of the Com-

pany by its president or vice-president under its cor-

porate seal, and attested by its secretary, and each

of ihv interest coupons attached to said bonds shall

be executed by the engraved facsimile signature of

tlie treasurer of the Company; that said bonds,

numbered from 1 to 1700, both inclusive, shall bear

date of July 1st, A. D. 1909, and shall be due and

payable as follows, to wit

:

Bonds numbered 1 to 100, both inclusive,

Bond ma-
-i i f\t A

turities. on January 1, 1914.

Bonds numbered 101 to 200, both inclusive, on Jan-

uary 1, 1915.

Bonds numbered 201 to 350, both inclusive, on Jan-

uary 1, 1916.

13onds numbered 351 to 500, both inclusive, on Jan-

uary 1, 1917.

Bonds numbered 501 to 750, both inclusive, on Jan-

uary 1, 1918.

Bonds numbered 751 to 1700, both inclusive, on

^January 1, 1919.

Bonds numbered from 1701 upwards shall bear

such date or dates and shall be due and payable on

such date or dates as the Board of Directors of the

Company shall hereafter determine.

That said bonds shall bear interest from their date

until paid at the rate of six per cent per annum, pay-

able semi-annually on the first days of January and

July in each year, which installments of interest, to

date of maturity of principal, shall be evidenced by

proper coupons attached to each bond ; that both the
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principal of and interest on said bonds shall be pay-

able in gold coin of the United States of
Bond details.

America, of the present standard of weight

and fineness at the [13] office of the First Trust

and Savings Bank, in the City of Chicago, in the

State of Illinois ; or, at the option of the holder, at

the office of the First National Bank, in the City of

New York, in the State of New York; that each of

said bonds, and the Trustee's certificate to be en-

dorsed thereon, and each of the said interest coupons

shall be in substantially the following forms, respec-

tively, to-wit

:

bo"r' (Form of Bond.)

No. $

UNITED STAJES OF AMERICA.
State of Montana.

Bitter Root Valley Irrigation Company.

First Mortgage Six Per Cent. Gold Bond.

Know All Men by These Presents : That the Bit-

ter Root Valley Irrigation Company, a corporation

duly organized and existing under and by virtue of

the laws of the State of Montana, hereinafter called

the ^^ Company," acknowledges itself to owe, and for

value received hereby promises to pay to bearer the

smn of Dollars on the First day of January,

A. D. 19—, with interest thereon from the date

hereof until paid at the rate of six per centum per

annum payable semi-annually on the First days of

January and July in each year, as evidenced by and

upon the presentation and surrender of the annexed

interest coupons as the are severally matured. Botli

the principal of and the interest on this bond are
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])ayable in gold coin of the United States of Amer-

ica, of the present standard of weight and fineness,

at tlie office of the First Trust and Savings Bank in

the City of Chicago, in the State of Illinois, or at the

office of First National Bank in the City of New

York, in the State of New York, without deduction

for any tax or taxes, which the Company or the Trus-

tees may be required to pay or retain therefrom

under any present or future law of the United

State or of any state, county or municipality

therein, and the Company hereby agrees to pay such

tax or taxes.

This bond is one of a series of First Mortgage Gold

[14] Bonds issued and to be issued under and in

pursuance of and all equally secured by a first mort-

gage or trust deed of indenture dated June 1st, 1909,

duly executed by the Company to the First Trust

and Savings Bank and Emile K. Boisot of the City

of Chicago, Illinois, as Trustees, to which reference

is hereby made for a description of the property,

rights, privileges and franchises mortgage, and

pledged, the nature and extent of the security, the

rights of the holders of said bonds under the same,

the rights of the Company to redeem certain of said

bonds before maturity and the terms and conditions

of such redemption, the amount to which the total

issue of said bonds is limited, and the terms and con-

ditions upon which said bonds are secured and are

to be issued—all with the same effect as if the provi-

sions of said indenture were herein set forth.

The holder of this bond shall have no recourse for

the payment thereof, or the indebtedness evidenced
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thereby, or the interest thereon, or any part thereof,

to any individual liability imposed by statute or

otherwise upon any stockholder, officer or director

of the Company; all such liability being hereby ex-

pressly waived by such holder, and by accepting

this bond each successive holder assents and agrees

to this provision.

Each of the bonds secured by the above-mentioned

mortgage or deed of trust, maturing on or after

January 1st, 1915, is redeemable before maturity as

and in the manner in said mortgage or deed of trust

provided, at the option of the Company, upon pay-

ment by the Company to the holder thereof, or to

said the First Trust and Savings Bank, Trustee, or

its successor in trust, for the time being, for the

benefit of such holder, of the par thereof together

with a premium of three per centum and all interest

then accrued thereon, as is more fully stated and set

forth in said indenture. In case of such prepay-

ment all interest upon the principal thereof shall

forthwith cease, and any and all obligations for such

interest maturing thereafter shall become and shall

be null and void.

This bond shall not become obligatory for any pur-

pose until it shall have been authenticated by the

execution of the certificate hereon endorsed of the

said the First Trust and Savings Bank, Trustee,

under the said indenture.

IN WITNESS WHEREOF, the Bitter Root Val-

ley Irrigation [15] Company has caused this

bond to be signed by its President or Vice-presi-
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deiit, under its corporate seal, and attested by its

Secretary, and the interest coupons hereto attached

to be executed by the engraved facsimile signature

of its Treasurer, as of the 1st day of July, A. 1). 1909.

BITTER KOOT VALLEY IRRIGATION
COMPANY,

By

President.

Attest

:

Secretary.

TJ^t^is (Form of Trustee's Certificate.)
certificate.

This bond is one of the bonds described in

the within mentioned indenture.

FIRST TRUST AND SAVINGS BANK,
TRUSTEE,

By
,

Trust Officer,

Treasurer.

ZW''"" (Form of Coupon.)
coupons.

No. $

On the First day of , A. D. 19—,

the Bitter Root Valley Irrigation Company will pay

to bearer, at the office of the First Trust and Sav-

ings Bank, in the City of Chicago, Illinois, or at the

office of the First National Bank, in the City of New
York ill the State of New York, Dollars

in United States Gold Coin, of the present stand-

ard weight and fineness, without deduction for taxes,

being six months' interest then due on its First Mort-

gage Gold Bond, dated July 1st, 1909, Numbered
; unless such bond shall sooner have been
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called for pajTuent, as stated in said bond and in the

mortgage or deed of trust therein mentioned.

Treasurer.

and

WHEREAS, the Board of Directors of

of^'m^'r'g^^^^^^^ Company (with the concurrence and
or trust deed.

consent of the owners and holders of 17,200

shares out of the 20,000 shares which constitute the

entire capital stock of the Company, authorized and

outstanding, [16] expressed by their votes at a

stockholders' meeting duly called and held for the

purpose as aforesaid), by resolution duly adopted

has authorized and directed that for the purpose of

securing the payment of the said bonds and of the

interest coupons thereto belonging according to the

tenor and effect thereof, as hereinabove set forth, the

Company shall and do make, execute, acknowledge,

and deliver to the Trustees a mortgage or deed of

trust substantiallv in the form of this indenture ; and

WHEREAS, all things necessary to hap-

of condTions pcu, bc douc and performed to make said
preliminary

mjrtg'^age"'^
bouds whcu Certified by the Bank, Trustee,

and issued, the valid, binding, negotiable

obligations of the Company, and this indenture a

valid mortgage to secure the payment thereof, have

happened, and have been done and performed in reg-

ular and due form and time as required by law;

NOW, THEREFORE, This Indenture

d^BV"^ Witnesseth : That in consideration of the

premises and of the acceptance or purchase

by the holders thereof of bonds issued under this in-
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denture, and of the sum of one dollar to it duly paid

by the Trustees at or before the ensealing or deliv-

ery of these presents, the receipt whereof is hereby

acknowledged, and in order to secure the payment

of the principal of and interest on all of said bonds

at any time issued and outstanding, according to

their tenor and effect, and in order to secure the ob-

servance and performance of all the covenants and

conditions herein contained, and to declare the terms

and conditions upon which said bonds shall be is-

sued, received and held—the Company, party of the

first part hereto, has executed and delivered these

presents, and has granted, bargained, sold, aliened,

remised, released, assigned, pledged, mortgaged,

transferred, conveyed, confirmed and set over, and

by these presents does grant, bargain, sell, alien, re-

mise, release, assign, pledge, mortgage, transfer, con-

vey, confirm and set over unto the Trustees, party

of the second part, its, his, [17] and their succes-

sors and assigns forever, with full power of succes-

sion to and enjo}Tnent of the privileges and fran-

chises, including the right of possession of the Com-

pany:

1.

The following described real estate, situ-

?f'mor?eLg"d ated in Ravalli County, Montana, and
property.

known and described as follows, to wit:

(Here follows description of property.) [18]
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2.

Land contracts and agreements concern-
Contracts for • .. p -it • jji i -j it-
purchase of lug the lollowing state lands, situated m
state lands.

Ravalli County, Montana, to wit:

(Here follows description of property.) [20]

3.

All the right, title and interest of the

pu^chaseVf'"'^ Company in and to all contracts, agree-
other lands.

ments, and options for the purchase or sale

of lands, made, entered into, or acquired by the Com-

pany, or which the Company may make, enter into

or acquire, including contracts for the purchase of

the following lands situated in Ravalli County, Mon-

tana, to wit

:

(Here follows description of property.) [22]

4.

The entire system of irrigation works

wJrkflnd owned by the Company, consisting of the
canal system.

dam constructed by the Company in said

Ravalli County, Montana, at the outlet of Lake Como

into Rock Creek, for the purpose of impounding the

flood waters of said Lake Como; the water course

from said Lake Como through the channel of said

Rock Creek to the diverting dam of the Company,

constructed at a point at or near Bean's saw mill,

and about one and one-quarter miles from said Lake

Como, for the purpose of diverting the waters from

said Lake Como and said Rock Creek into the Com-

pany's canal, all in said Ravalli County, Montana;

the canal of the Company now constructed and being

constructed extending from said diverting dam
northeasterly to the Bitter Root River, thence across
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the said iMver by a pipe line or inverted syphon,

thence along or near the western base of the range

of mountains on the easterly side of the Bitter Root

Valley, thence northerly in a direction generally

parallel with the said Bitter Root River, to a point

at or near Eight-Mile Creek, being a distance of

approximately seventy-five miles, all in said Ravalli

County, Montana, together with the flumes, pipe-

lines, or syphons, bridges or trestles, constructed or

being [24] constructed for carrying said waters

and other waters in and along said canal, including

the right of way of said canal as the same is now

constructed, being constructed, or surveyed, on and

over and running through the following lands, to wit

:

(Here follows description of property.) [25]

5.

All the following described water rights

Water rights, situated in Ravalli County, Montana, now
owned by the Company consisting of the rights of

the Company to the use of the waters of Lake Como,

Rock Creek, Lost Horse Creek, Skalkaho Creek, Wil-

low Creek, Burnt Fork Creek and Three-Mile Creek,

including the flood waters impounded and to be im-

pounded in the dam constructed at the outlet of said

Lake Como into said Rock Creek, to wit: (Here

follows description of property.) [26]

6.

All canals, ditches, laterals, weirs, head-

Jion8yRt"m.^ gates, pipc-liues, syphons, bridges, trestles,

dams and flumes now owned or hereafter acquired or

constructed by the Company and the Company's en-

tire irrigation system, together with all power privi-
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leges, easements, and appurtenances now or hereafter

used in connection therewith or thereto belonging,

expressly excepting from the lien of this indenture,

however, all horses, mules, wagons, buggies, auto-

mobiles, implements, tools and machinery, including

the steam shovels, steam engines, cars, track, steam

railroad equipment and all other goods, and material,

now or hereafter owned, used or leased by the Com-
pany. [27]

7.

All purchase money mortgages and the

monVmort uotcs thcrcby secured, now owned or here-
gages owned
by Company,

g^f^gj. acqulrcd by the Company, taken in

part payment for lands heretofore or hereafter sold

by the Company, to the extent and amount that said

mortgages and the notes thereby secured are required

to be deposited with the Trustees as provided in Sec-

tion 9 of Article Three and in Section 2 of Article

Seven hereof, respectively.

8.

Any and all other property of every name

after'^^c-*"'^ aud uaturc (notwithstanding the same is
quired prop-
erty clause, j^q^ ^q^ particularly described in this in-

denture) now owned or hereafter acquired by the

Company, except as herein execpted, including all

lands and rights, estates or interests therein now

owned or hereafter purchased or acquired by the

Company, together with all appropriations of water

or water rights, now owned or that hereafter may be

acquired by the Company.

To Have and to Hold, all and singular,

Habendum.
^j|^^ ^.^^j ^^^j^ pcrsoual proj)erty, rights, in-
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terests, privileges, easements, franchises, choses in

action, water appropriations, dams, reservoirs,

canals, (litclieSj^ laterals and system of irrigation

works above described and hereby conveyed or in-

tended so to be, and now owned or hereafter acquired

by the Company, together with all the easements and

appurtenances thereunto , belonging unto the Trus-

tees, its, his and their successors and assigns:

But in Trust, Nevertheless, for the equal
Trust. ^^^ proportionate benefit and security, sev-

erally and respectively, of all and every the present

and future holders of the bonds and interest coupons

issued or to be issued under and secured by this in-

denture ; and for the enforcement of the payment of

said bonds and coupons when due, according to their

tenor and [28] effect, and for the performance of

and compliance with the covenants and conditions

of this indenture, without preference, priority, or

distinction as to lien or otherwise, of any one bond

over any other bond by reason of priority in the exe-

cution, delivery, or negotiation thereof, or by reason

of the purpose of the issuance thereof, and so that

each and every bond issued and to be issued as afore-

said shall have, under and by this indenture, the same

right, lien, and privilege as every other bond of the

issue ; and so that every such bond with the interest

coupons thereto belonging shall, subject to the terms

hereof, be secured hereby equally and proportion-

ately with every other bond, as if all such bonds had
been executed, certified, delivered and negotiated

simultaneously with the execution and delivery of this

indenture
; it being intended that the lien and security
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of this indenture shall take effect from the date here-

of without regard to the date of the actual issue, sale,

or disposition of said bonds as if upon such date all

of said bonds had been actually issued, sold and de-

livered and were in the hands of innocent holders

for value.

And It Is Hereby Expressly Covenanted and De-

clared, That all such bonds, with coupons for interest

thereon are to be issued, certified, delivered, received,

used, and negotiated, and that the mortgaged and

pledged premises, properties and franchises are to

be held by the Trustees subject to and upon the fur-

there covenants, conditions, terms, uses, and trusts

as follows, to wit :

ARTICLE ONE.
Section 1. From time to time the bonds

Execution,
certification to bc issued uudcr and secured hereby shall
and delivery
of bonds. ^Q executed by the Company as set forth in

the preamble hereof, and by it shall be delivered for

certification to the said Bank, Trustee; and there-

upon the said Trustee shall certify and deliver the

same as hereinafter provided. [29]

In case any of the officers, who on behalf

offi*e?so?the of the Company shall have signed or sealed
Company.

any of the bonds issued under this indenture,

shall die or shall cease to be such officer of the Com-

pany before the bonds so signed and sealed, shall

have been actually certified and delivered by the said

Bank, Trustee, or issued, nevertheless, upon the re-

quest of the Company, such bonds may be certified,

delivered and issued as herein provided, as if the
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person wlio signed and scaled such bonds had not

died or ceased to be such officer of the Company;

and also any bond may be signed and sealed on be-

half of the Company by such persons as at the actual

date of the execution of the bonds shall be the proper

officers of the Company, although at the time of the

date of the bond such persons may not have been

officers of the Company. The coupons attached to

each bond shall be executed by the engraved facsimile

signature of the present treasurer, or of any future

treasurer of the Company, and for that purpose the

Company may adopt and use the engraved facsimile

signature of any treasurer, notwithstanding the fact

that at the time when such bonds shall actually be

certified and delivered or issued he shall have ceased

to be treasurer of the Company.

The said Trustee shall not certify or deliver any

bond hereby secured until all coupons thereon then

matured shall have been detached and canceled.

Only such of said bonds as shall bear thereon a

certificate substantially in the form hereinabove re-

cited, duly executed by the said Trustee, shall be

secured by this indenture or shall be entitled to any

lien or benefit hereunder. No such bond or any

coupon thereunto belonging shall be valid or become

obligatory for any purpose until it shall have been

authenticatd by the execution of such certificate en-

dorsed on such bond. Every^ such certificate of the

said Trustee upon any bond executed by the Com-

pany shall be conclusive and the only evidence that

the bond so certified was duly issued hereunder and



vs. First Trust cmd Savings Bank et al. 27

is entitled to the benefit of the trust hereby created.

[30]
Section 2. The total amount of bonds

To^aibond ^^^^ ^^^ ^^ issucd uudcr and secured by

this indenture is limited to the following amounts

:

(1) For each and every acre of land

amount of Qwued bv thc Companv as of the date of
$30 per acre •' i. J

ifwowned recording this indenture, or thereafter pur-
and hereafter

?he Company, chased or acquired by the Company, said

bonds not exceeding in the aggregate, an

amount equal to thirty (30) dollars per acre, for each

and every acre of land'-so owned, purchased or ac-

quired by the Company, may be issued, and shall be

certified and delivered as provided in Sections 8 and

10 of Article Three hereof ; and,

(2) For each forty-two (42) dollars of

^e amount^of thc prlucipal of thc notes secured by pur-
$30 for each

i • i /»

$42 of pur- chase money mortgages, herembetore men-
chase money »^ cd o -j

^wnld*!^'' tioned (each of which shall constitute a first

lien to an amount not exceeding forty-two

(42) dollars per acre on the premises so mortgaged),

owned by the Company as of the date of recording

this indenture, and delivered to the Trustees as here-

inafter provided, said bonds, not exceeding in the

aggregate an amount equal to thirty (30) dollars for

each and every forty-two (42) dollars of the princi-

pal of said notes may be issued and shall be certified

and delivered as provided in Section 9 of Article

Three hereof.

Before the said Bank, Trustee, shall cer-

of'rStior tify and deliver said bonds, or any of them,
of Hoard of

?;7urn[:h'"d the Company shall furnish to the said Trus-

tee a duly certified copy of the said resolu-
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tion of its Board of Directors, expressly authorizing

and diroctincr the execution, certification and delivery

of said bonds, and undertaking that the same are to

be issued and used solely to pay the present outstand-

ing indebtedness of the Company, to complete and

extend the Company 's system of irrigation works, to

develop the Company's property including its lands,

to acquire additional property, including lands and

the payment for lands heretofore contracted for by

the Company or its assignors, capable of being irri-

gated from the Company's system of irrigation

works, or to acquire any other property or [31]

to construct any other works within the corporate

objects and powers of the Company.

Such resolution, evidenced as aforesaid, shall, sub-

ject to the p^rovisions hereinafter in Sections 8, 9 and

10 of Article Three hereof specified, be deemed and

shall be taken to be full authority and direction to

the said Bank, Trustee, for its certification and de-

livery of such bonds hereunder.

bonirmuti Section 3. In case any bond issued here-

d^^Ttro^yed. uudcr with the coupons thereto appertain-

ing, shall become mutilated or be destroyed,

the Company, in its discretion, may execute, and

thereupon the said Bank, Trustee, shall certify and

deliver a new bond of like tenor and date, includ-

ing coupons, bearing the same distinctive number or

numbers, in exchange and substitution for and upon

cancellation of the mutilated bond and its coupons,

or in lieu of and substitution for the bond and its

coupons so destroyed. In case of destruction, the

applicant for a substituted bond shall furnish to the
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Company and to the said Trustee evidence of the

destruction of such bond and its coupons, and of the

ownership thereof, which evidence shall be satisfac-

tory to the Company and to the said Trustee; and

said applicant shall also furnish indemnity satisfac-

tory to the Company and to the said Trustee.

Section 4. Until the bonds to be issued

IS.''"^ under and secured by this indenture, includ-

ing the bonds numbered from 1701 upw^ards, can be

prepared and engraved^ the Company may execute,

and upon its request the said Bank, Trustee, shall

certify and deliver, in lieu of such engraved bonds

and subject to the same provisions, limitations and

conditions, printed or lithographed bonds substan-

tiallv of the tenor of the bonds to be issued as here-

inbefore provided, except that every such temporary

bond shall bear upon its face the words ''Temporary

Bond, exchangeable for engraved bonds," and shall

recite that it is one of a series of temporary first

mortgage gold bonds of like date and tenor and is

exchangeable for [32] engraved coupon bonds for

the aggregate principal sum thereof, and of like ma-

turity, as in this section provided. Said temporary

bonds shall be numbered from 1 upwards, and shall

be of the denomination or denominations fixed by

the Board of Directors of the Company, and shall

have only the first coupon attached. Upon surren-

der of any such temporary bond for exchange, the

Company, at its own expense, shall execute and de-

liver to the said Trustee, and upon cancellation of

such surrendered temporary bond said Trustee shall

certify and deliver in exchange therefor, engraved
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bonds with interest coupons thereto attached, of the

nmnbers noted on said temporary bond, and in the

form of the denomination hereinbefore prescribed,

and until so exchanged such temporary bond shall

be entitled to the same security and rights as the

engraved bonds to be issued hereunder.

Section 5. The Company may at its op-

of'bond^K.'"" tion pay, redeem and discharge any of the

bonds issued under and secured by this indenture,

maturing after January 1st, 1915, by paying in cash

the principal thereof at par, together with a premium

of three per centum thereof and also all interest ac-

crued at the time fixed for the prepayment, as fol-

lows:

Bonds maturing January 1st, 1916, January 1st,

1917, and January 1st, 1918, respectively, on any in-

terest pa}Tnent date before maturity, on or after

January 1st, 1915 ; bonds maturing January 1st, 1919,

on any interest payment date before maturity ; bonds

maturing after January 1st, 1919, on such interest

payment date or dates before maturity as the Board

of Directors of the Company shall hereafter deter-

mine.

(1) The Company shall exercise said option and

give notice of any proposed redemption thereunder

as follows:

Whenever the Board of Directors of the
Notice of. Company shall desire to redeem any of said

bonds, then subject to redemption as aforesaid, they

shall, prior to the delivery of the notice hereinafter

provided for, adopt a resolution setting forth the

amount of bonds (at their par value) desired to be
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redeemed, [33] and specifying the numbers of

the bonds so to be redeemed, beginning with the

lowest number of the maturity or respective maturi-

ties which, or a part of which, respectively, the Board

of Directors of the Company shall desire to redeem

;

and a certified copy of such resolution shall be de-

livered to said Bank, Trustee, and also to Trow-

bridge & Niver Co. (Incorporated) of Chicago,

Illinois. The Company shall, not less than thirty

(30) days prior to the date fixed for such prepay-

ment and redemption, deliver to said Bank, Trustee,

and also to said Trowbridge & Niver Co. (Incor-

porated), a certified copy of said resolution, together

with written notice of its election to make such pre-

payment and redemption. Such notice shall state

that upon presentation of said bonds with all coupons

belonging thereto—both matured and unpaid and

subsequently maturing—to the said Trustee, such

designated bonds, will be paid in cash at par, with a

premium of three per centum upon the principal,

together with all interest accrued to the date so fixed

for prepayment.

(2) Upon delivery of said notice and certified

copy of said resolution to said Bank, Trustee, and

to said Trowbridge & Niver Co. (Incorporated) each

and every bond designated therein shall become and

shall be due and payable at the date specified in such

notice, together with all interest obligations which

shall have accrued upon said date, anything in this

indenture or in any bond or interest coupon

wsaf'te/ or coupons contained to the contrary not-

withstanding; and after the date of pay-
notice.
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nient so specified, if the deposit hereinafter provided

for shall have been made, no interest shall accrue

npon or with respect to any bonds so designated, nor

shall any coupon representing any such subsequently

accruing interest, be of any force or effect. The

Company and the Trustees, upon the deposit by the

Company of the proper amount with the said Bank,

Trustee, for the benefit of the holders of the bonds

designated in said notice for prepayment and re-

demption, shall be privileged to consider said bonds

as redeemed [34] from such holders. No such

deposit shall draw interest, and every bond and cou-

pon for the redemption of w^hich any such deposit

shall have been made, shall thereafter be excluded

from any participation in the lien and security af-

forded by this indenture, and the holder thereof shall

look for payment solely to said deposit in the hands

of the said Trustee, w^hich shall be used by said Trus-

tee in the payment thereof upon the presentation

and delivery to it of said bond, together with all un-

paid coupons thereto belonging.

All bonds prepaid or redeemed under the provi-

sions of this section, with all coupons thereto belong-

ing, shall be forthwith canceled and surrendered to

the Company.

Section 6. Nothing in this indenture or

co^nTnpdlo in the bonds issued hereunder, expressed or
parties and
bondhoiH.rv implied, is intended or shall be construed

to give to any person or corporation other than the

parties hereto and the holders of bonds issued under

and secured by this indenture, any legal or equitable

right, remedy, or claim under or in respect of this
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indenture, or under any covenant, conditions, or pro-

visions herein contained; all the covenants, condi-

tions, and provisions herein being intended to be,

and being for the sole and exclusive benefit of the

parties hereto and of the holders of the bonds hereby

secured.

ARTICLE TWO.
Collection Sectlon 1. The Bank, Trustee, shall be
and applica-

fun°dffrom cutltled to collect and receive the principal
pledged
securities, or any part thereof of any and all of the

securities hereby mortgaged and pledged,

as the same becomes due and payable ; the Trustees

may employ either Cobe & McKinnon, of the Gity

of Chicago, Illinois, or the Assets Realization Com-

pany of the City of Camden, New Jersey, or such

other person or corporation as the Trustees may

select as their agent in making such collection, either

[35] before, during or after any default under this

indenture. The Trustees shall apply the moneys so

collected and received, first, towards the payment of

the next installment of interest maturing on said

bonds, second towards the payment of the principal

of any of said bonds maturing by their terms on said

interest payment date and, third, the residue thereof,

if any, towards the prepayment and redemption of

bonds issued under and secured by this indenture as

follows: whenever there shall accumulate in the

hands of the Bank, Trustee, as aforesaid money in

excess of the amount of any installment of interest

or of the principal and interest thereon of the bonds

secured hereby to be paid within six calendar months

thereafter, such excess moneys shall, upon the re-
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quest of tlie Company, evidenced by a certified copy

of a resolution of the Board of Directors of the Com-

pany, delivered to the Trustees not less than thirty

(30) days prior to the date fixed in said resolution

for prepayment or redemption, be used and employed

ill the prepajTiient or redemption of bonds as pro-

vided in said resolution; said resolution shall specify

the interest payment date on which redemption is

to be made and shall also designate bonds sufficient

to absorb said excess moneys, then subject to re-

demption, which the Board of Directors of the Com-

pany shall desire to redeem; a certified copy of said

resolution shall also be delivered by the Company

to the said Trowbridge & Niver Co. (Incorporated)

not less than thirty (30) days prior to the date fixed

for such prepayment and redemption ; the provisions

of subdivision (2) of Section 5 of Article One of this

indenture shall apply to the redemption of bonds by

the Trustees under the provisions of this Article

Two.

Section 2. The Company shall be en-

oompany titled to collcct, rcccivc and retain all in-
shall rollfct

^ntereHtZn,^^^'^^^ accruiug upon the securities, hereby
T)i] rf*h&RP

money mort mortgagcd and pledged, and to receive from

InXfauit' the Bank, Trustee, the interest coupons at-

tached to any of said securities, at [36]

any time within thirty (30) days prior to the ma-
turity of said coupons, until such time as the Com-
pany shall have made default or defaults in the

performance of any of the terms, conditions and

covenants of this indenture to be performed by the

Company, and written notice of such default shall
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have been given by the Trustees to the Company or

shall have been given by the holders of not less than

five (5) per cent, in amount of the bonds then out-

standing and secured by this indenture to the Trus-

tees and the Company ; in event of any such default

or defaults upon the part of the Company and writ-

ten notice thereof, as aforesaid, the Company, dur-

ing the continuance of such default or defaults, shall

not be entitled to collect, receive or retain any of the

interest on the said securities hereby mortgaged and

pledged, or to receive from the Trustees the interest

coupons attached to said securities or any of them,

and the Trustees thereafter and during the continu-

ance of such default or defaults shall require all in-

terest maturing upon the securities mortgaged and

pledged by this indenture to be paid to them direct,

and shall retain and collect all said coupons.

ARTICLE THREE.
The Company covenants as follows:

Section 1. That duly and punctually it

compa'ny'"^ wlll pay thc priucipal of and interest on

every bond issued under and secured by

this indenture at the dates and the places and in

the manner mentioned in such bonds and coupons

thereto belonging, according to the true intent and
meaning thereof, without deduction from either

principal or interest for any tax or taxes which the

Company or the Trustees may be required to pay
or retain therefrom under or by reason of any pres-

—to pay ent or future law of the United States or
bonds and
interest. ^f r^j^y ^^^tc or coimty or municipality or
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otlior governniontal subdivision therein, and that it

will pay such tax or taxes. The interest on the

bonds [37] shall be payable only upon presenta-

tion and surrender of the several coupons for such

interest,, as they respectively mature, and when paid

such coupons shall forthwith be canceled and re-

turned to the Company.

Section 2. That the lien of this mort-

uinp™ror"ity gage or trust deed is a first and prior lien
of lien of
mortgage. upQii all tlic propcrty and franchises here-

inabove described, granted, mortgaged and

pledged; that it wdll allow no lien to be created or

to be filed upon any portion of its said property and

franchises; and that it will at all times keep and

preserve the lien of this mortgage or trust deed as

the first, prior and only lien upon each and every

part of its real and personal property hereinabove

described, and hereby granted, mortgaged and

pledged, and upon which a lien is hereby created;

and that duly and punctually it will perform each

and every of its contracts with any settler or other

person for the furnishing or supplying of w^ater or

power from its said irrigation and reservoir system,

or for the sale of lands, and each and every of the

covenants and agreements contained in its contracts

and agreements concerning state lands, and w^ill duly

perform every duty imposed upon it by law, in such

manner that the prior lien of this mortgage or trust

deed shall never be displaced or endangered.

—to make Sectlou 3. That it wdll, on demand of the
further
assuranco. Trustecs, do all acts necessary or proper to

keep valid the lien created hereby, and that at any
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future time and as often as may be necessary, it will,

on reasonable demand of the Trustees, do, execute,

acknowledge and deliver, or cause to be done, exe-

cuted, acknowledged and delivered all and every

such further acts, deeds, conveyances, assignments,

transfers and assurances in the law for the purpose

of subjecting to the lien and operation of this in-

. denture any and all property and rights in respect

to which the bonds secured hereby are issued, and

for, in all respects, effectuating the intention of

these presents, and for duly conveying, assigning

and confirming unto [38] the Trustees all and

singular the hereditaments and premises, estates

and property hereby mortgaged or pledged, or in-

tended so to be, or which the Company may here-

after become bound to convey or assign to the Trus-

tees, as the Trustees shall reasonably require; that

it will diligently preserve the rights and franchises

granted to or conferred upon it by the laws or ordi-

nances of the state, city, town or municipality

wherein any of its property is or shall be situated;

and that it will at all times keep and maintain its

canals and irrigation and other works in thorough

repair, working order and condition, and that it will,

from time to time, make all needful and proper re-

pairs and replacements so that the business of the

Company may at all times be properly conducted.

Section 4. That from time to time it will

tTxes!"^^ pay and discharge all taxes, assessments

and governmental charges (the lien whereof would

be prior to the lien hereof), lawfully imposed upon

the premises or property subject to this indenture,
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or u])(>n any part thoreof, or upon the income and

profits thereof, and also all taxes, assessments and

.G:overnmental charges lawfully imposed upon the

lien or interest of the Trustees in respect to said

preniises or property, so that the lien and priority

of this indenture shall be fully preserved at the cost

of the Company without expense to the Trustees

or tlie bondholders; provided, however, that the

Company shall have the right, by legal proceedings,

conducted in good faith, to contest any such tax,

assessment or governmental charge, and pending

such contest may delay or defer the payment thereof.

—to employ Scctlou 5. That it Avill not issue, use,
bonds for

"ose'^aut^ho
Hcgotiatc, Sell or dispose of any bonds here-

piacepro by sccurcd to an amount or in any manner,
special fund. ^^ ^^^ ^^^ purposc othcr than in accord-

ance with the provisions of this indenture; and that

as rapidly as said bonds are issued, used, negotiated,

sold, or disposed of it will place the proceeds derived

therefrom or obtained thereon, in a separate fund

to be designated '^ First Mortgage Bond [39

J

Fund," which shall be used solely for the purposes

or any of them mentioned in Section 2 of Article One

hereof.

Section 6. That it will, on or before the

I^nuanfem- fifteenth day of January of each year dur-
ized state-

Tr^Ife'el i^g thc Ufc of auy of the bonds issued un-

der and secured by this indenture, file with the

Trustees an itemized statement, signed and sworn

to by the president, vice-president or secretary of

the Company, setting forth, for the period of the

preceding calendar year:
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(1) The number of said bonds issued, sold,,

pledged or negotiated, and the number then out-

standing and the amount realized therefrom or ob-

tained thereon and placed in said ''First Mortgage

Bond Fund" mentioned in Section 5 of this Article

Three;

(2) The character and amount of construction

-work done in the preceding calendar year, with the

actual cost thereof, and whether and to what extent

mechanics' liens have attached to the property of

the Company on account of such construction work;

(3) The description and location of the lands ac-

quired or contracted to be purchased by the Com-

pany in the preceding calendar year, together with

the amount paid therefor or thereon; and attached

to such statement shall be a certificate of counsel

learned in the law, that the Company has acquired

good and merchantable title to the lands so acquired,

or that the contract so made is legally sufficient, as

the case may be.

(4) The description and location of the lands

sold or contracted to be sold by the Company in the

preceding calendar year, together with the amount

paid or contracted to be paid therefor or thereon;

and in case of deferred payment, how the same is

evidenced and secured.

(5) The amount disbursed during the preceding

calendar year from the said ''First Mortgage Bond

Fund" aforesaid, and the balance remaining therein

at the date of said statement. [40]

Section 7. That at all times hereafter,

fi^anoTa/" upou tlic writtcu rcqucst of the Trustees,
Btateraeiits to

Jjq^ulT
"" it will furnish and deliver to the Trustees,
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as ofton and in such form as may be required by

them, a statement in writing^ attested by the sig-

natures of its president or vice-president and of its

treasurer, showing accurately the financial condi-

tion of the Company, the character, amoimt and

location of lands owned by it, and the general con-

dition, with respect to state of completion or incom-

plction and repair of its irrigation works or system.

orbondf'"" Section 8. That prior to the certifica-
issued on
landcwned ^jqj^ of thc bouds or auy part thereof au-
by Company ^ jlt

JecordinK thorizcd by Paragraph (1) of Section 2,
this mort-
gage. Article One hereof, the Company shall de-

liver to the Trustees, the certified copy of the reso-

lution provided for in Section 2 of Article One here-

of, and a statement made by the President, Vice-

President or Secretary of the Company, under oath,

setting forth the number of acres of land capable of

being irrigated by or from the Company's irriga-

tion works owned by the Company in fee simple

(not including state lands and other lands, which

the Company has contracted to purchase or in which

the Company has an interest, but to which the Com-
pany does not hold title in fee simple) as of the

date of recording this indenture, together with a

certificate of counsel learned in the law, to be des-

ignated by said Trowbridge & Niver Co. (Incorpo-

rated) that the Company, as of said date, held good

title to said lands free and clear of all liens or in-

cumbrances except the lien of this indenture and
taxes not due. Upon the delivery by the Company
to the Trustees of the above mentioned statement

and certificate, and after the delivery of the copy
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of said resolution, the said Bank, Trustee, shall

forthwith certify and deliver to the Company or

upon its order, such an amount of said bonds as the

Company may in writing request, not exceeding in

the aggregate, however, an amount, at par, equal to

Thirty (30) Dollars per acre for each and every

acre of land so owned by the Company as of said

.date as shown by said sworn [41] statement

made by the President, Vice-President or Secretary

of the Company; the said Bank, Trustee, shall there-

upon certify and deliver as aforesaid any bonds of

any maturity or maturities, which the Company
shall in writing designate, not exceeding in the

aggregate the amount of bonds authorized by this

Section 8, to be certified and delivered.

Certification Sectlou 9. That prior to the certifica-
of bonds

1 • n 1 -r-\ l

pSrc'lfase
tlon of the bonds authorized by Paragraph

Eis'ownS, (2) of Section 2, Article One hereof, the
by Company
at date of
recording
this mort-
?ectding Company shall deliver to the Trustees, duly

eas«- assigned and endorsed to said Bank, Trus-

tee, or its order, purchase money mortgages, and

the notes thereby secured, each of which mortgages

shall constitute a first lien on the premises covered

thereby, to an amount or amounts not exceeding

Forty-two (42) Dollars per acre, as specified in said

Paragraph (2) of Section 2, Article One hereof, to-

gether with a certified copy of the resolution pro-

vided for in Section 2 of Article One hereof, a cer-

tificate of counsel learned in the law to be desig-

nated by said Trowbridge & Niver Co. (Incoipo-

rated) that such mortgages and the notes hereby

secured, and so delivered to the Trustees, with the
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endorsement or stipulation thereon, constitute a

first lien on the said premises covered thereby, and

a statement made by the President, Vice-President

or Secretary of the Company, under oath, setting

forth the aggregate amoimt of said purchase money
mortgages and the aggregate number of acres of

land covered by said mortgages. Upon the delivery

by the Company to the Trustees of said purchase

money mortgages and notes and said certificate of

counsel, designated as aforesaid, and said sworn

statement, and after the delivery of the copy of said

resolution, the said Bank, Trustee, shall forthwith

certify and deliver to the Company or upon its

order, in addition to the bonds authorized and di-

rected to be certified and delivered in accordance with

the provisions of Section 8 of this Article Three,

such an amount of said bonds as the Company may
in writing request, not exceeding in the aggregate,

however, [42] an amount, at par, equal to Thirty

(30) Dollars for each Forty-two (42) Dollars of the

principal of said notes secured by said purchase

money mortgages, as shown by said sworn state-

ment; the said Bank, Trustee, shall certify and de-

liver, as aforesaid, any bonds of any maturity or

maturities remaining uncertified and unissued,

which the Company shall in writing designate, not

exceeding in the aggregate the amount of bonds au-

thorized by this Section 9 to be certified and de-

livered.

In event the aggregate amount of the unpaid notes

secured by said purchase money mortgages shall

exceed the amount of Forty-two (42) Dollars per
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acre as aforesaid, the lien thereof in excess of

Excess of said amount of Forty-two (42) Dollars per

money mort- acrc, shall bv approDriate endorsement or
gage notes ^ »/ j. j. j-

alre.lt^r"^ stlpulation on said note, or notes, evi-
secondary in

reTahTedby dcncing such excess, be made secondary
the Company.

^^^ subordiuate to the lien of said notes

secured by said mortgages to the amount of not to

exceed Forty-two (42) Dollars per acre; and con-

stituting a first lien as aforesaid; and when so en-

dorsed, as constituting a secondary lien as afore-

said, said note, or notes, representing such excess,

shall be exhibited to the Bank, Trustee, and may
then be retained by the Company free from the lien

of this indenture. In event the said purchase money

notes, constituting a first lien upon said mortgaged

premises and delivered to and retained by the Trus-

tees as aforesaid, shall exceed the amount of Forty-

two (42) Dollars per acre as aforesaid, then upon

the payment to the Trustees of said notes, consti-

tuting a first lien and delivered to the Trustees as

aforesaid, the excess thereof, over and above the

said sum of Forty-two (42) Dollars per acre, shall

upon written request, be paid over to the Company.

Section 10. That prior to the cerification

of^dnds
'''"

of the bonds authorized by Paragraph (1)
issued on »/ cz? x v ^

qu^redTands. of Scctiou 2, Artlclc Ouc hereof to be

issued for lands purchased or acquired by the Com-

pany after the date of recording this indenture

(including [43] state lands and other lands,

which the Company had theretofore contracted to

purchase or in which the Company h^d an interest

on said date), the Company shall deliver to the Trus-
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tees the certified copy of the resolution provided

for in Section 2 of Article One hereof and a state-

ment by the President, Vice-President or Secretary

of the Company, under oath, setting forth the num-

ber of acres of lands so purchased or acquired by

the Company, for which no bonds have been issued

as herein provided, together with a certificate of

counsel learned in the law that the Company on the

date of said statement held good title to said land,

free and clear of all liens and encumbrances, except

the lien of this indenture and taxes and assessments

not due. Upon the delivery by the Company to the

Trustees of the above mentioned statement and cer-

tificate, and after the delivery of the copy of said

resolution, the said Bank, Trustee, shall forthwith

certify and deliver to the Company, or upon its

order, such an amount of said bonds, as the Com-

pany may in writing request, not exceeding in the

aggregate, however, an amount, at par, equal to

Thirty (30) Dollars per acre for each acre of land

so acquired or purchased by the Company as shown

by said statement; the said Bank, Trustee, shall

thereupon certify and deliver, as aforesaid, any

bonds of any maturity, or maturities, remaining un-

certified and unissued, which the Company shall in

writing designate, not exceeding in the aggregate

the amount authorized by this Section 10 to be cer-

tified and delivered.

ARTICLE FOUR.
Section 1. No coupon belonging to any

Status of

JransTprrPd ^ond hcrcby secured, which in any way at

torhy"* or after maturity shall have been trans-
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ferred or pledged separate and apart from the bond

to which it relates, shall, unless accompanied by

such bond, be entitled, in case of a default hereun-

der, to any benefit of or from [44] this indenture,

except after the prior payment in full of the prin-

cipal of the bonds issued hereunder and of all cou-

pons and interest obligations not so transferred or

pledged.

Section 2. In case (1) default shall be

T?SeeJon made in the payment of any interest on
default/ any bond or bonds at any time outstand-

ing and secured by this indenture, and any such de-

fault shall have continued for the period of ninety

(90) days, or in case (2) default shall be made in

the payment of the principal of any bond hereby

secured, or in case (3) default shall be made in the

due observance or performance of any other cove-

nant or condition herein required to be kept or per-

formed by the Company, and any such last men-

tioned default shall have continued for the period

of ninety days after written notice thereof shall

have been given to the Company by the Trustees

or by the holders of five per cent in amount of the

bonds then outstanding and hereby secured—then

and in each and every such case the Trustees per-

sonally, or by their agents or attorneys, may enter

into and upon and take full possession of the canals,

ditches, reservoirs and all property, rights and

franchises hereby mortgaged and pledged, or in-

tended so to be, and hold, use, manage, maintain and

operate the same, and collect and receive all moneys

and revenues arising from such possession and man-



46 Hans B. Knudsen and Caroline Knudsen

ageinent, and may exclude the Company, its agents

and servants, wholly therefrom, and having and

holding the same may use, operate, manage and con-

trol said irrigation works and other premises, either

personally, or hy their superintendents, managers,

receivers, agents and servants or attorneys, to the

best advantage of the holders of the bonds hereby

secured; and upon every such entry the Trustees

at the expense of the trust estate, from time to time,'

may make all necessary or proper repairs, renewals

and replacements, and useful alterations, additions,

betterments and improvements to said irrigation

works and other premises as to them may seem judi-

cious; and after deducting [45] the ex-

of'r^elonue" pcuscs of Operating said irrigation works
l)v Trustees
in possession, aud prcmiscs, and of all repairs, mainte-

nance, renewals, replacements, alterations, addi-

tions, betterments and improvements, and all pay-

ments w^hich may be made for taxes, assessments,

insurance, and prior or other proper charges upon

the said premises and property, or any part there-

of, as wtII as just and reasonable compensation for

their own services and for all agents, clerks, ser-

vants and other employees by them properly en-

gaged and employed, the Trustees shall apply the

moneys and revenues arising as aforesaid as follows:

In case the principal of any of the bonds hereby

secured shall not have become due, to the payment

of the interest in default, in the order of the ma-

turity of the installments of such interest, with in-

terest on the overdue installments at the rate of six

per centum per annum; such payments to be made
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ratably to the persons entitled thereto, without dis-

crimination or preference.

In case the principal of any of the bonds hereby

secured shall have become due, by declaration or

otherwise, first to the payment of the accrued in-

terest (with interest on the overdue installments

thereof at the rate of six per centum per annum),

in the order of the maturity of the installments,

and next to the payment of the principal of all said

bonds then matured and unpaid; in every instance

such payment to be made ratably to the persons en-

titled to such payment without any discrimination

or preference.

These provisions, however, are not intended in

anywise to modify, but are subject to the provisions

of Section 1 of this Article Four.

Restoration In case all the said payments shall have
of possession
to Company.

\^qqj^ made in full and no suit to foreclose

this mortgage shall have been begun, the Trustees,

after making such provision as to them may seem

advisable for the payment of the next semi-annual

installment of interest to fall due, and of the prin-

cipal of said bonds next to mature shall restore to

the Company the [46] possession of such prop-

erty, rights and franchises hereby mortgaged and

pledged.

The power of entry herein provided for may be

exercised as often as occasion shall arise, pending

this trust, and the Trustees may continue, so long

as any said default shall continue, to exercise the

power herein granted for such period or periods as

they may deem expedient, unless and imtil the hold-
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ers of a majority in interest of the bonds secured

hereby then outstanding shall otherwise in writing

request.

Section 3. In case a default shall be made in

the payment of any interest on any bond or bonds

at any time outstanding and secured by this in-

denture, or in the due observance and performance

of any other covenant, agreement or condition re-

quired to be kept or performed by the Company here-

under, and any such default shall have continued

for the period of ninety days, as aforesaid, or in

case default shall be made in the payment of the

principal of any of the bonds hereby secured, then

and in every case of such default, upon the written

request of the holders of a majority in amount of the

bonds hereby secured then outstanding, the

of maturity Trustecs, bv notice in writiner delivered to
of bonds on / ./ <r>

deflnn'^ the Company, shall declare the principal of

all bonds hereby secured and then outstanding to be

due and payable immediately, and upon any such

declaration the same shall become and be due and

payable immediately, anything in this indenture or

in said bonds to the contrary notwithstanding.

This provision, however, is subject to the condition

that, if at any time after the principal of said bonds

shall have been so declared due and payable, and

before any sale of the mortgaged premises shall have

been made, all arrears of interest upon all the bonds

secured hereby, with interest on overdue install-

ments of interest at the rate of six per centum per

annum, shall either be paid by the Company or be

collected out of the mortgaged premises, and all de-
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faults in the observance of any other covenant of

this indenture shall have been made good, [47}

then and in such case the holders of a majority in

amount of the bonds hereby secured then outstand-

ing, by \Yritten notice to the Company and to the

Trustees may waive such default and its conse-

quences; but no such waiver shall extend to or shall

aifect any subsequent default, or impair any right

consequent thereon.

Restoration lu casc, by forcclosure, entry, or other-
of rights
of parties. \Yise, thc Trustccs shall have proceeded to

enforce any rights under this indenture, and such

proceedings shall have been discontinued or aban-

doned because of such waiver, or for any other rea-

son, or shall have been determined adversely to the

Trustees, then and in every such case, the Com-

pany and the Trustees respectively shall be restored

to their former position and rights hereunder with

respect to the mortgaged premises, and all rights,

remedies and powers of the Trustees shall continue

as if no such proceeding had been taken.

Section 4. In case (1) default shall be

remedies in madc vd thc paymcnt of anv interest on any
event of -i .. ^ ./

def'SSft"^ ' bond or bonds at any time outstanding and

secured by this indenture, and any such default shall

have continued for the period of ninety days; or in

case (2) default shall be made in the due and

punctual payment of the principal of any bond here-

by secured; or in case (3) default shall be made in

the due observance or performance of any other

covenant or condition herein required to be kept or

performed by the Company, and any such last men-
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tioiied default shall have continued for the period of

ninety days after written notice thereof shall have

been given to the Company by the Trustees, or by

the holders of five per cent in amount of the bonds

hereby secured—then, and in each and every such

case of default the Trustees, with or without entry,

personally or by attorney, in their discretion either:

(a) May, and upon the written request

TVuttee^s^ of thc holdcrs of a majority in amount of

the bonds hereby secured then outstanding, shall

sell and dispose of all and singular the premises,

property, rights, privileges, interests, franchises,

immunities [48] and exemptions hereby mort-

gaged or conveyed, or intended so to be, at public

auction in the City of Chicago, in the State of Illi-

nois, upon such terms as to credits, partial credits

and security for payment as the Trustees may deem
proper or expedient, having first given public no-

tice of the time, place and terms of sale or sales as

hereinafter provided.

(b) May, in the manner provided by
—foreclosure,

-j^^^^ institutc aud prosecute such proceed-

ings as may be necessary to enforce the foreclosure

and sale of all and singular the property and prem-

ises mortgaged and pledged, including rights, fran-

chises, exemptions, and interests and appurtenances,

and other real and personal property of every kind,

and all right, title and interest, claim and demand

therein, and right of redemption thereof, in one lot

and as an entirety, unless a sale in parcels shall be

required imder the provisions of Section 6 of this

Article Four; or
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(c) May proceed to protect and to enforce their

rights and the rights of bondholders under this in-

denture, by a suit or suits in equity or at law, whether

for the specific performance of any coven-

^in'equky!'' aut or agreement contained herein, or in aid

of the execution of any power herein granted, or for

the enforcement of any other appropriate legal or

equitable remedy, as the Trustees, being advised by

counsel learned in the law, shall deem most effectual

to protect and enforce any of their rights or duties

hereunder.

Action by Scctlou 5. Upou the written request of
Trustees ^'i , - i -, -, n ...

r» i
request of thc holdcrs of a maiority m amount of the
holders of a t» c

™mountir bonds hereby secured and then outstanding,
outstanding
bonds. YR case of any continuing default, as speci-

fied in Section 3 of this Article Four, it shall be the

duty of the Trustees, upon being indemnified as here-

inafter provided, to take all steps needful for the

protection and enforcement of their rights and the

rights of the holders of the bonds hereby secured,

and to exercise the powers of entry and sale herein

conferred, or to take appropriate judicial proceed-

ings by action, [49] suit or otherwise, as the Trus-

tees, being advised by counsel learned in the law^,

shall deem most expedient in the interest of the hold-

ers of the bonds hereby secured

;

Control by ^^^t, auythlug iu this indenture to the

ofl majority coutrary notwithstanding, the holders of a
in amount

Kt'amiinK^ majority in amount of the bonds hereby

secured and then outstanding, from time

to time, shall have the right to waive or to instruct

the Trustees to waive any default of the Company
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hereiuidor (except default in payment of the princi-

pal of said bonds at maturity) ; to direct and to con-

trol the action of the Trustees, and the method and

the place of conducting any and all proceedings for

any sale of the premises and property subject to this

indenture, or for the foreclosure of this indenture,

or for the appointment of a receiver, or any other

proceedings hereunder; to restore to the Company
possession of its property hereby mortgaged and

pledged in the event the Trustees shall have exercised

their right of entry hereunder ; and generally to direct

the Trustees to discontinue any proceedings which

they may have taken to enforce in any way the pro-

visions hereof ; and to revoke and annul any declara-

tion or election accelerating the maturity of the prin-

cipal of said bonds on account of any default so

waived.

Section 6. In the event of any sale,

be sofris\?n whether made under or by virtue of judicial

exceptions . procccdiugs, or of some judgment or decree

of foreclosure and sale, or otherwise, the whole of the

property subject to this indenture shall be sold in

one parcel and as an entirety, including all the rights,

title, estates, interests, equipment, leases, leasehold

interests, contracts and other real and personal prop-

erty of every name and nature, unless such sale as

an entirety is impracticable by reason of some stat-

ute or cause, or luiless the holders of a majority in

amount of the bonds hereby secured then outstand-

ing shall in writing request the Trustees to cause

said premises to be sold in parcels, in which case the

sale shall be made in such parcels, as may be specified
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in such request; and this [50] provision shall

bind the parties hereto, and each and every of the

holders of the bonds and coupons hereb}^ secured, or

intended so to be.

Section 7. Notice of any such sale pur-
Notice of , . . ^ J^^ ' • -I 1

Bale. suant to any provision oi this indenture,

shall state the time and place when and where the

same is to be made, and shall contain a brief general

description of the property to be sold, and shall be

sufficiently given if published once in each week for

four successive calendar weeks prior to such sale in

a newspaper published in the City of Chicago, Cook

County, Illinois, and in a newspaper published in

the Town of Hamilton, Ravalli County, Montana,

and otherwise as may be required by law.

Section 8. The Trustees may adjourn,

t^i'Sr'^'''^ or may cause to be adjourned, from time to

time, any sale about to be made of the mortgaged

premises, by announcement of such adjournment at

the time and place appointed for such sale or for

such adjourned sale or sales; and without further

notice or publication, such sale may be made at the

time and place to which the same shall be so ad-

journed.

Section 9. Upon the completion of any

li'SSase'r. salc or sales under this indenture, the Trus-

tees in their own names or in the name of the Com-

pany, shall execute, acknowledge, and deliver to the

accepted purchaser or purchasers a good and suffi-

cient deed, or good and sufficient deeds or other in-

struments, conveying, assigning and transferring the

properties and franchises sold, subject severally and
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respectively to the lien thereon, if any, which then

shall be prior and superior to the lien of this inden-

ture. The Trustees and their successors hereby are

appointed the true and lawful attorneys irrevocably

of the Company, in its name and stead to make all

necessary conveyances and assignments of property

thus sold ; and for that purpose they may execute all

necessary deeds and instruments of assignment and

transfer, and may substitute one or more persons

with like power; the Company hereby ratifying

[51] and confirming all that their said attorneys or

such substitute or substitutes shall lawfully do by

virtue hereof.

Any sale or sales made under or by virtue of this

indenture shall operate to divest all right, title, inter-

est, claim and demand whatsoever, either in law or

in equity, of the Company, of, in and to the premises

and property so sold, and shall be a perpetual bar

both at law or in equity, against the Company, its

successors or assigns, and against any and all per-

sons claiming or to claim the premises or property

sold, or any part thereof, from, through or under the

Company, its successors or assigns.

The personal property and chattels con-

propeny vcycd or intended to be conveyed by or pur-

MtatVhere suaut to thls iudcuture, shall be real estate
under.

'1

for all the purposes of this indenture, and shall be

held and be taken to be fixtures and appurtenances

of the said irrigation works or system, or other

works of the Company as the case may be, and part

thereof, and except as herein otherwise provided, are
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to be used and sold therewith and not separate there-

from.

Purchaser Sectlon 10. The receipt of the Trustees
not respon-

IppHcation
^^^' ^^e purchase money paid at any such

mon'ey':
*'^

salc shall bc a sufficient discharge therefor

to any purchaser of the property or any part thereof,

sold as aforesaid; and no such purchaser or his

representatives, grantees or assigns, after paying

such purchase money and receiving such receipt,

shall be bound to see to the application of such pur-

chase money upon or for any trust or purpose of this

indenture, or in any manner whatsoever be answer-

able for any loss, misapplication or non-application

of any such purchase money or any part thereof, or

be bound to inquire as to the authorization, necessity,

expediency or regularity of any such sale.

Section 11. In case of any such sale

J?rbonds
""^ under the foregoing provisions of this Arti-

ofsaie. cle, the principal sums of the bonds hereby

secured, if not previously due, shall immediately

thereupon [52] become due and payable, any-

thing in said bonds or in this indenture to the con-

trary notwithstanding.

Section 12. The purchase money, pro-

^f^proceed?
""^ ceeds or avails of any such sale, together

of sale.

With any other sums which then may be held

by the Trustees under any of the provisions of this

indenture as part of the trust estate or the proceeds

thereof, shall be applied as follows

:

—expenses of Flrst. To thc paymcut of the costs and
sale, oompen-

reimwse cxpcnscs of such sale, including a reason-

Trustees, able compensation to the Trustees^ their
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agents, attorneys and counsel, and of all expenses,

liabilities or advances made or incurred by the Trus-

tees, and to the payment of all taxes, assessments, or

liens prior to the lien of these presents, except the

superior liens and any taxes, assessments, or other

charges subject to which the property shall have been

sold.

Second. To the payment of the whole

'^TiHtvfelt amount then owing or unpaid upon the

bonds hereby secured for principal and in-

terest with interest on the overdue installments of

interest at the rate of six per cent per annum), and

in case such proceeds shall be insufficient to pay in

full the whole amount so due and unpaid upon the

said bonds, then to the payment of such principal

and interest, without preference or priority of prin-

cipal over interest, or of interest over principal, or

of any installment of interest over any other install-

ment of interest, ratably, to the aggregate of such

principal and the accrued and unpaid interest, sub-

ject, however, to the provisions of Section 1 of this

Article Four.

Third. To the payment of the surplus,

c^m^iy'^" if any, to the Company, its successors or as-

signs, or to whomsoever may be lawfully entitled

to receive the same.

Section 13. Upon any such sale any pur-

o/'binds'''" chaser, for or in settlement or payment of

on pnr fhp purcliasc price of the property pur-
chase price. -• ^ x j. ./ x

chased, shall be entitled to use and to apply any

bonds at par, and any matured and unpaid coupons

hereby secured, by [53] presenting such bonds
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and coupons in order that there may be credited

thereon the sums applicable to the payment thereof

out of the net proceeds of such sale to the owner of

such bonds and coupons, as his ratable share of such

net proceeds, after the deduction of costs, expenses,

compensations, and other charges; and thereupon

such purchaser shall be credited, on account of such

purchase price payable by him, with the portion of

such net proceeds that shall be applicable to the pay-

ment of, and that shall have been credited upon, the

bonds and coupons so presented; and at any such

sale, any bondholders may bid for and purchase such

property and may make payment therefor as afore-

said, and upon compliance with the terms of sale

may hold, retain, and dispose of such property with-

out further accountability.

Section 14. The Company covenants

Company, on that (1) lu case dcfault shall be made in the
default, to pay

^ •

Trustees full pavmcut of auy interest on any bond or
amount of J^ ^^ ^ */

teres^*^ bonds at any time outstanding and secured

by this indenture, and such default shall

have continued for the period of ninety days, or (2)

in case default shall be made in the payment of the

principal of any such bonds when the same shall

become payable, whether upon the absolute maturity

of said bonds or upon declaration as authorized by

this indenture, or upon a sale as set forth in Section

11 of this Article Four,—then, upon demand of the

Trustees, the Company will pay to the Trustees, for

the benefit of the holders of the bonds and coupons

hereby secured, then outstanding, the whole amount

that then shall have become due and payable on all
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such bonds and coupons then outstanding, or inter-

est or principal, or both, as the case may be, with

interest at the rate of six per centum per annum upon

the overdue principal and installments of interest;

and in case the Company shall fail to pay the same

forthwith upon such demand, the Trustees, in their

own names and as trustees of an express trust, shall

be entitled to recover judgment for the whole amount

so du6 and unpaid.

The Trustees, so far as may be authorized by law,

shall be [54] entitled to sue and recover judg-

ment as aforesaid, either before or after or during

the pendency of any proceedings for the enforcement

of the lien of this indenture, and the right of the

Trustees to sue and recover such judgment shall not

be affected by any entry or sale hereunder, or by the

exercise of the provisions of this indenture or the

foreclosure of the lien thereof ; and in case of a sale

of the property subject to this indenture, and of the

application of the proceeds of sale to the pa.yment

of the debt hereby secured, the Trustees, in their

own names and as trustees of an express trust, shall

be entitled to enforce payment of and to receive all

_suitby amounts then remaining due and unpaid

to recover upou auv aud all of the bonds issued here-
amount of ^ "^

Kes't"'' under and then outstanding, for the benefit

of the holders thereof, and shall be entitled to re-

cover judgment for any portion of the debt remain-

ing unpaid, with interest. No recovery of any such

judgment by the Trustees, and no levy of any execu-

tion upon any such judgment upon property subject

to this indenture, or upon any other property, shall
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in any manner or to any extent affect the lien of this

indenture upon the property or any part of the prop-

erty subject to this indenture, or any rights, powers

or remedies of the Trustees hereunder, or any lien,

rights, powers, or remedies of the holders of the

bonds hereby secured, but such lien, rights, powers

and remedies of the Trustees and of the bondhold-

ers shall continue unimpaired as before.

Any moneys thus collected by the Trustees under

this section shall be applied by the Trustees towards

payment of the amounts then due and unpaid upon

such bonds and coupons in respect or for the benefit

of which such moneys shall have been collected; rata-

bly and without any preference or priority of any

kind (except as provided in Section 1 of this Article

Four), according to the amounts due and payable

upon such bonds and coupons, respectively, at the

date fixed by the Trustees for the distribution of

such moneys, upon presentation of the several bonds

and coupons and stamping such payment [55]

thereon, if partly paid, and upon surrender thereof,

if fully paid.

Section 15. The Company will not at

HlZZxiii'. any time insist upon or plead, or in any

manner whatever claim or take the benefit or advan-

tage of, any stay or extension law, now or at any time

hereafter in force, nor will it claim, take or insist

upon, any benefit or advantage from any law now
or hereafter in force providing for the valuation or

appraisement of the property or any part of the

property subject to this indenture, prior to any sale

or sales thereof to be made pursuant to any provi-
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sioii herein contained, or to the decree, judgment, or

order of any court of competent jurisdiction; nor,

after any such sale or sales, will it claim or exercise

any right under any statute enacted by any state, or

otherwise, to redeem the property so sold or any part

thereof, and it hereby expressly waives all benefit

and advantage of any such law or laws, and it cove-

nants that it will not hinder, delay or impede the

execution of any power herein granted and delegated

to the Trustees, but that it will suffer and permit

the execution of every such power as if no such law

or laws had been made or enacted.

Section 16. Upon filing a bill in equity,

T^usleJL^n or upou commcncemeut of any other judicial
event of judi-

e^ai^proceed procecdiugs, to euforcc any right of the

Trustees or of the bondholders under this indenture,

the Trustees shall be entitled to exercise the right

of entry, and also any and all other rights and pow-

ers, herein conferred and provided to be exercised

by the Trustees upon the occurrence and continu-

ance of default, as hereinbefore provided; and, as

matter of right, the Trustees shall be en-
--Receiver-

|-^^j^,j ^^ ^^iQ appolutmeut of Si rccclver of

the premises and property subject to this indenture,

or any part thereof, and of the earnings, income,

and revenues, rents, issues or profits thereof, with

such powers as the court making such appointment

shall confer. All rights of action under this inden-

ture, or under any of [56] said bonds or coupons,

may be enforced by the Trustees without the posses-

sion of any of the bonds or coupons or the produc-
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tion thereof on any trial or other proceedings rela-

tive thereto.

Section 17. No holder of any bond or

rijht of^ction coupon hereby secured shall have the right
in Trustoes,

.

'' ^

faYncinditioM^^
lustitute auy suit, action, or proceeding

in equity or at law for the foreclosure of this in-

denture, or for the execution of any trust hereunder,

or for the appointment of a receiver or for any other

remedy hereunder, unless such holder previously

shall have given to the Trustees written notice of

such default, and of the continuance thereof, as here-

inbefore provided; nor unless, also, the holders of a

majority in amount of the bonds hereby secured,

then outstanding, shall have made written request

upon the Trustees, and shall have afforded to them

a reasonable opportunity, either to proceed to exer-

cise the powers hereinbefore granted, or to institute

such action, suit, or proceeding in their own name;

nor, unless, also, they shall have offered to the Trus-

tees security and indemnity satisfactory to them,

against the costs, expenses and liabilties to be in-

curred therein or thereby; nor unless, notwithstand-

ing such notice, opportunity, request and indemnity,

the Trustees have for an unreasonable time (not ex-

ceeding thirty days) neglected to act or refused to

act; and such notification, request, and offer of in-

demnity are hereby declared, in every such case, at

the option of the Trustees, to be conditions precedent

to the execution of the powers and trusts of tliis in-

denture for the benefit of the bondholders, and to

any action or cause of action for foreclosure or for

the appointment of a reciver or for any other remedy
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hereimder; it being understood and intended that no

one or more holders of bonds and coupons issued un-

der and secured hereby shall have any right in any

manner whatever by his or their action to affect,

disturb, or prejudice the lien of this indenture, or to

enforce any right hereunder except in the manner
herein provided and that all proceedings at law or

in equity shall be [57] instituted, had, and main-

tained only in the manner herein provided and for

the equal benefit of all holders of such outstanding

bonds and coupons.

Section 18. Except as herein expressly

Kimi'J^r*^'' provided to the contrary, no remedy herein
cumulative.

conferred upon or reserved to the Trustees,

or to the holders of bonds hereby secured, is intended

to be exclusive of any other remedies; but each and

every such remedy shall be cumulative, and shall be in

addition to every other remedy given hereunder or

now^ or hereafter existing at law or in equity or by

statute.

Section 19. No delay or omission of the Trustees,

or of any holder of bonds hereby secured, to exercise

any right or power accruing upon any default con-

tinuing as aforesaid, shall impair any such right or

powder, or shall be construed to be a waiver of any

such default, or an acquiescence therein, and every

power and remedy given by this Article to the Trus-

tees or to the bondholders, may be exercised as often

as may be deemed expedient, by the Trustees or by

the bondholders.
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ARTICLE FIVE.
Non-liability
of^'diVe^ctorsf No recoursG under or upon any obligation,
stockholders,

cofnpfny!^^
"^ coveuant or agreement contained in this in-

denture, or in any bond or coupon hereby

secured, or because of the creation of any indebted-

ness hereby secured, shall be had against any incor-

porator, stockholder, officer or director of the Com-

pany, or of any successor corporation, either directly

or through the Company, or any receiver thereof, by

the enforcement of any stock or other assessment or

subscription, or by any legal or equitable proceeding

by virtue of any statute or otherwise; it being ex-

pressly agreed and understood that this indenture,

and the obhgations hereby secured, are solely cor-

porate obligations, and that no personal liability

whatever shall attach to, or be incurred by, the in-

corporators, stockholders, officers or directors [58]

of the Company or of any successor corporation, or

any of them, because of the incurring of the in-

debtedness hereby authorized, or any other indebted-

ness, or under or by reason of any of the obligations,

covenants or agreements contained in this indenture,

or in any of the bonds or coupons hereby secured, or

implied therefrom; and that any and all personal

liability of every name and nature, and any and all

rights and claims against every such stockholder,

officer or director, whether arising at common law

or in equity or created by statute or constitution,

are hereby expressly released and waived as a condi-

tion of, as a part of the consideration for, the execu-

tion of this indenture and the issue of the bonds and

interest obligations secured hereby.



64 Hans B. Knudsen and Caroline Knudsen

ARTICLE SIX.

Section 1. Any demand, request, or

bJ'ndhoidJrs—other instrument, required by this inden-

ture to be signed and executed by bond-

holders, may be in any number of concurrent writ-

ings of similar tenor, and may be signed or executed

by such bondholders in person or by agent appointed

in writing. Proof of the execution of any

I^^ratl^in" sucli demaud, request or other instrument,
struments.

or of the writing appointing any such agent,

and of the ownership by any person of bonds issued

under and secured hereby, shall be sufficient for any

purpose of this indenture, and shall be conclusive in

favor of the Trustees or of the Company

h^w proved, "^vith regard to due action taken by them or

it under such instrument, if such proof be

made in the following manner

:

The fact and the date of the execution by any per-

son of any such demand, request, or other instru-

ment or writing may be proved by the certificate of

any notary public, or other officer in any jurisdiction

who by the law^s thereof is authorized to take ac-

knowledgments of deeds, that the person signing

such request or other instrument acknowledged to

him the execution thereof, or by an affidavit of a wit-

ness to such execution. [59]

The fact of the holding by any bondholder

own^/r^hipof of said bonds, and the amounts and issue
bonds.

.

numbers of such bonds, and the date of his

holding the same, may be proved by a certificate

executed by any trust company, bank, bankers, or

other depositary (wherever situated), if such certifi-
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cate shall be deemed by the Trustees to be satisfac-

tory, showing that at the date therein mentioned such

person had on deposit with such depositary the bonds

described in such certificate. While the proof pro-

vided for by this section may be required by the

Trustees or by the Company, yet the Trustees shall

be protected in accepting and acting without proof

upon any demand, request, or other instrument by

them believed to be genuine and to have been signed

by the proper party or parties.

Section 2. The Company and the Trus-

h^^reltedl7 tccs may deem and may treat the bearer of
absolute
owner. ^j^y ^Qud hcrcby secured, and the bearer of

any coupons for interest on any such bond, as the

absolute owner of such bond or coupon, as the case

may be, for the purpose of receiving payment of any

bond or coupon, and for all other purposes, and

neither the Company nor the Trustees shall be

affected by any notice to the contrary.

ARTICLE SEVEN.
Section 1. Upon the written request of

Release of the Bresidcut or vice-president of the Com-
equipment ^ -'

monglgl''' pany, from time to time, while the Com-

pany is in possession of any of the property

subject to this indenture, but subject to the condi-

tions and limitations in this section prescribed and

not otherwise, the Trustees shall release from the

lien and operation of this indenture any portion of

the equipment, embraced within this indenture,

which may have become unfit, unnecessary, or un-

suitable for use in the maintenance and operation
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of the Company's irrigation works or system, or

whenever it shall ])e deemed desirable by the Com-

pany to replace the same with or substitute [60]

therefor new equipment or property, of a value at

least equal to that of the property so replaced or

supplanted; Provided, however, that such disposi-

tion, replacement or substitution shall not impair

or reduce the efficiency, or interfere with the due

operation of the Company's irrigation works or sys-

tem. Any new property acquired by the Company

to take the place of any property released

propen^y'sub under the provisions of this section shall

ifmortgage, become and be subject to this indenture as

fully as if specifically mortgaged or as-

signed hereby ; but if requested by the Trustees, the

Company will convey and assign the same to the

Trustees by appropriate deeds or other instruments

upon the trusts and for the purposes of this inden-

ture.

Section 2. In the event the purchase

money mortgage or mortgages, taken by the

mXT^raort Compauy as part payment for any of the
gages to

p^r^acWshltfl^^ds sold by the Company, after the date

lien—excess of recordiup; this indenture shall exceed the
over $42 per ^

re'asecc/nd sum or amouut of Forty-two (42) Dollars
lien.

per acre, the lien of the note or notes evi-

dencing the unpaid purchase money, in ex-

cess of said sum or amount, shall be secondary and

subordinate to the lien of the note or notes eviden-

cing the unpaid purchase money to the amount of not

to exceed Forty-two (42) Dollars per acre, as afore-
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said ; said notes constituting a first lien as aforesaid,

and the said notes constituting the second lien as

aforesaid, may be secured by the same mortgage, and

the said purchase money notes and mortgages secur-

ing the same shall be in such form as the Company

shall from time to time prescribe ; the said notes con-

stituting a first lien as aforesaid may have any ma-

turity or maturities respectively, which the Com-

pany shall determine and may mature either prior

or subsequent to the said notes constituting a second

lien as aforesaid.

Section 3. Upon the written request of

Teafprop the Presidcut of the Company, or in event
erty mort-
gaged. Qf i^ig death, resignation, absence from

the State of Illinois, inability or refusal to act,

then upon the written request of the Vice-president

of the Company, the [61] Trustees, from time to

time, shall execute such releases or other instruments

as may be required to release from the lien and oper-

ation of this indenture any and all of the lands

hereby mortgaged, including a release of the water

rights specified in the form of deed then used by the

Company, in conveying its lands, and acquired or

held by the Company for purposes of sale, and which

are not required for the purpose of constructing,

maintaining or operating its irrigation works or sys-

tem, and which the Company shall in good faith sell

or contract to sell and desire to have released and

conveyed in order to give good title to the pur-

chasers; provided, however, that no such re-

;;7rSo"" lease shall be made unless and until the

President, Vice-President or Secretary of the Com-
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pany shall file with the Trustees a written statement

under oath, setting forth that the Company has sold

or in good faith contracted to sell the tract or tracts

of land, a release of which from the lien of this in-

denture is desired, stating the name or names of

the purchaser or purchasers, describing the tract of

land purchased, and the price or prices and the terms

of payment for such land, and the water rights to be

conveyed therewith appurtenant thereto, upon the fil-

ing of said request and statement with the Trustees,

the Trustees shall execute and deliver to the Company,

or upon its order, a release of all and singular the

premises described in said statement, including the

water rights therein mentioned; within ninety (90)

days after the execution and delivery of said release

by the Trustees, the Company shall deposit or cause

to be deposited, with the Bank, Trustee, a purchase

money mortgage or mortgages and notes thereby se-

cured, covering the land so sold and released, consti-

tuting a first and prior lien to an amount not less than

Deposit of Forty-tw^o (42) Dollars per acre, upon the
purchase

"aseYfor'''^
laud SO soM and released, together with a

lands so sold i ' r^ m n ii i*j_ii
and released, certiucate of couuscl Icamcd m the law,

that such mortgage or mortgages and notes thereby

secured, to an amount not less than Forty-two (42)

Dollars per acre upon the land so sold and released,

constitutes a first [62] lien on the land covered

thereby; in event that the purchase money mort-

gage or mortgages taken by the Company as part

payment for any of the land so sold and released,

vshall exceed the sum or amount of Forty-two (42)

Dollars per acre, the notes evidencing such unpaid
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purchase money may be divided into two classes con-

taining the conditions respectively, as provided by

Section 2 of this Article and upon the delivery to

the said Trustees of the said purchase money mort-

gage and notes, constituting a first lien on the prem-

ises so sold and released, to an amount not less than

Forty-two (42) Dollars per acre, the Company may
retain the said notes constituting a second lien as

provided by section 2 of this Article; provided, how-

ever, the Trustees, in case the Company shall make
default at any time, in depositing said mortgages and

notes as provided by this Section 3, shall not release

any other land under the provisions of this Section 3

until such default shall have been removed; and

provided further, that at no time shall the lands re-

leased as aforesaid, for which purchase money mort-

gages are not deposited with the Bank,

aiTunfoT"" Trustee, as provided by this Section, 3, ex-
land author-

id?al''ed^
ceed ten (10) per centum of the total aggre-

gate amount of all lands, to which the Company held

good title on the date of recording this indenture and

all lands to which the Company acquired good title

subsequent to said date, as shown by the certificates

of counsel and the sworn statements of the Presi-

dent, Vice-President, or Secretary of the Company

as provided in Sections 8 and 10 of Article Three

hereof.

Section 4. At any time upon the written

fracTnofex rcqucst of thc President of the Company or

acres^a^tany in cvcut of hls dcath, resimatiou, absence
time on 7 o '

requeBt. fpQm thc Statc of Illinois, inability or re-

fusal to act, then upon the written request of the
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Vice-President of the Company the Trustees shall

execute and deliver to the Company or upon its

order a release of any tract or tracts of land de-

scribed in such request, subject to the lien of this

indenture, including' a release of the water rights

specified in [63] the form of deed then used by

the Company in conveying its lands and not exceed-

ing in the aggregate five hundred (500) acres, and

which are not required for the purpose of construc-

ting, maintaining or operating its irrigation works

or system, provided, however, that there shall be

deposited with the Trustees, with such

nS?aking written request for such release, the written

mortgages. Undertaking or obligation of the Company

executed by its President or Vice-President and at-

tested by its Secretary under the corporate seal of

the Company, to deposit or cause to be deposited

with the Trustees within ninety (90) days from the

execution and delivery of such release, a purchase

money mortgage or mortgages and notes thereby

secured constituting a first lien upon the premises

so released, to an amount not less than Forty-two (42)

Dollars per acre, for each acre of land so released and

also a certificate of counsel learned in the law that

said purchase money mortgages so deposited with the

Trustees, constitute a first and valid lien to the

extent and amount aforesaid on the premises so

released; the Trustees shall not release any

uacTto b'^e other tract of land upon the written request

pur7ha8f.
' of the President or Vice-President of the

money mort-

posiTed.^ Company, accompanied by the said written

obligation or undertaking of the Company as afore-
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said, until the said purchase money mortgages and
notes for the land released as aforesaid, shall first

have been deposited with the Trustees as hereinbe-

fore provided.

Company At auj time the Company shall have the
may deposit

ofpVr^S I'ight to deposit with the trustees in lieu

mortgages, of the said purchase money mortgages and

notes, or any part thereof, cash to the amount of

Forty-tw^o (42) Dollars per acre for each and every

acre of land released by the Trustees from the lien

of this indenture, for which purchase money mort-

gages shall not have been deposited as aforesaid;

but such cash deposit shall be refunded by the

Trustees at any time upon the deposit with the

Trustees of said purchase money mortgages to the

amount which [64] the Company would have

been required to deposit, had no cash deposit been

made.

The Trustees may accept and rely upon the written

requests, statements and documents furnished by

the Company or any of its officers as in this Article

Seven provided, and the same shall be and constitute

full protection and justification to the Trustees for

anything suffered or done by them under this Article

Seven in acting thereon.

The Trustees shall be entitled to collect

Sotes'and
""^ aud rccclve and sue for any and all sums of

mortgages . • i j j
pledged here- mouey accruiug upon said notes, or under

the mortgages securing the same, deposited with the

Trustees as herein provided and to enforce or realize

upon, by suit or otherwise, the lien of said mortgages,

or in their discretion may employ either Cobe &
McKinnon of the City of Chicago, Illinois, or the
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Assets Realization Company of Camden, New Jersey,

or such other person or corporation as the Trustees

may select, as their agent to collect, receive and sue

for said sums, or to enforce or realize upon, as afore-

said, the lien of said mortgages.

The moneys received by, for and paid over

^/rne^r^'to and deposited with the Bank, Trustee,

under the provisions of this section, except

moneys deposited in lieu of purchase money mort-

gages shall be used and applied by them as in the

manner provided in Article Two of this indenture.

In no event shall any purhaser or purchasers of

any property sold or disposed of under any provision

of this Article Seven be required to see the applica-

tion of the purchase money.

The Trustees shall be under no obligation

fo'forecioTe^ to forcclosc any of said mortgages unless

pledged. the Company shall advance the costs and

expenses thereof, including Trustees' fees, or unless,

on the failure of the Company so to do, one or more

of the bondholders shall indemnify the Trustees in

a manner and in an amount satisfactory to the Trus-

tees against such costs and expenses. All advances

made and expenses incurred by the [65] Trustees

in and about any such foreclosure sale shall be re-

paid, with interest, out of the proceeds of such sale.

In case the Trustees shall enforce the collection

of any of said notes or mortgages by legal proceed-

ings, as herein provided, and thereby procure a sale

of the lands securing said notes, the Trustees may,

if they deem best in the interest of the bondholders

so to do, bid for and purchase such property at such
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sale at a price not exceeding the amount of said

notes, plus interest, costs and expenses of the pro-

ceedings, and the certificate of purchase so obtained

by the Trustees, or title to the lands if such sale

results in the Trustees obtaining title thereto, may
be sold by the Trustees at such price and on such

terms as to the Trustees may seem meet and proper.

All moneys advanced by the Trustees for the pur-

chase of lands as hereinbefore provided shall be and

constitute a first lien upon the property mortgaged

and pledged under this indenture.

Any release authorized by this Article Seven may
be executed by the Bank, Trustee, alone and when

so executed, shall have the same force and effect as

though executed by the Trustees jointly.

Section 3. In case any of the property

?e°cTfveVor subject to tMs indenture shall be in posses-
Triist66s in

possession, siou of a rcccivcr lawfully appointed, the

powers in and by this Article Seven conferred upon

the Company may be exercised by such receiver,

with the approval of the Trustees ; and if the Trus-

tees shall be in possession of any such property un-

der any provision of this indenture, then all the

powers in this article conferred upon the Company
may be exercised by the Trustees in their discretion.

Section 4. All moneys received as com-

propeny
""^ pcusatiou for any property or rights of the

taken by

doma^in*
Couipauy taken by the exercise of the power

of eminent domain shall be treated as realized from

a voluntary sale by the Company of the property or

rights so [66] taken, and such moneys shall be

subject in all respects to the provisions of this



74 Hans B. Knudsen and Caroline Knudsen

Article Seven, as though realized from a voluntary

sale, except that if the condemnation proceedings

are defended by the Company, its reasonable ex-

penses and attorneys' fees in making such defense

shall be deducted from any award, and only the sur-

plus paid over to the Trustees as in this Article

Seven provided.

ARTICLE EIGHT.

colpanl'to' Section 1. Until some default shall have

possession, bccu madc in the due and punctual payment

of the interest on or the principal of the

bonds at any time outstanding and hereby secured,

or of some part of such interest or principal, or in

the due and punctual performance and observance

of some covenant or condition hereof obligatory

upon the Company, and, until such default shall have

continued beyond the period of grace, if any, herein

provided, with respect thereto, the Company, its

successors and assigns, shall be suffered and per-

mitted to retain actual possession of all the property

subject to this indenture, except the property pledged

or required to be pledged with the Trustees here-

under, and to manage, operate and use the same and

every part thereof, with the rights and franchises

appertaining thereto, and to collect, receive, take,

use and enjoy the revenues, income, rents, issues and

profits thereof.

Section 2. If, as and when the bonds

of'tl^'s't*^''"' issued under and secured hereby shall have

become due and payable, the Company shall well and

truly pay, or cause to be paid, the whole amount of

the principal and interest due.upon all of the bonds
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and coupons hereby secured, then outstanding, or

shall provide for the payment of such bonds and

coupons by depositing with the said Bank, Trustee

hereunder, the entire amount due thereon for princi-

pal and interest, and also shall pay, or cause to be

paid, all other sums payable hereunder by the Com-

pany, and shall well and truly keep and perform all

the things herein [67] required to be kept and

performed by it according to the true intent and

meaning of this indenture, then and in that case all

property, rights and interests hereby conveyed or

assigned or pledged shall revert to the Company, and

the estate, rights, title and interest of the Trustees,

shall thereupon cease, determine and become void;

and in such case the Trustees, on demand of the Com-

pany and at its cost and expense, shall enter satis-

faction of this indenture upon the records; otherwise

the same shall be, continue, and remain in full force

and virtue.

ARTICLE NINE.

^;T?u8tTel Section 1. The Trustees, for themselves

and their successors, hereby accept the

trusts and assume the duties herein created and im-

posed upon them, but upon the following terms and

conditions:

(a) The Trustees shall be responsible

o/TrrS*''' for reasonable diligence in the performance

of their trust and to that extent only, and shall not

be answerable for the default, omission, mistake or

misconduct of any agent or attorney appointed in

pursuance hereof, if such agent or attorney shall

have been selected with reasonable care; nor shall
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the Trustees be answerable for any default of the

said Cobe & MeKinnon or the said Assets Realization

Company in and about the collections or receipts

mentioned in Article Two and in Article Seven of

this indenture; nor shall any Trustee be responsible

for the acts or defaults of any other trustee or trus-

tees, or for anything whatever in connection with

this trust, except each for its or his wilful misconduct

or gross negligence.

(b) The Trustees shall be protected in

r/T^^8te?s. accepting and acting upon any notice, re-

quest, consent, certificate, bond or other paper or

document, by them believed to be genuine and to

have been signed by the proper party or parties, and

any order, request or statement to be made upon or

to the Trustee, or either of them, by the Company

may be signed by the [68] President, Vice-Presi-

dent or Secretary of the Company, unless otherwise

specifically required, and the Trustees may accept as

conclusive proof of any fact or matter required to be

ascertained by them herein any statement signed by

any such officer or otherwise in accordance with the

provisions of this indenture.

Personal (c) Thc Trustccs shall not be personally
non-liability

of Trustees. Uablc for auy debts duly contracted by

them, or for damages to persons or property injured

or damaged, or for salaries or non-fulfillment of con-

tracts during any period wherein the Trustees shall

manage the trust property or premises upon entry as

aforesaid. Neither shall the Trustees be under any

obligation to take any action toward the execution

or enforcement of the trusts hereby created, which,
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in the opinion of the Trustees, shall be likely to in-

volve expenses or liability, unless one or more of

the holders of the bonds hereby secured shall, as

often as required by the Trustees, furnish

pre^'cedenTto satlsfactory indemnity against such ex-
action by
Trustees. pensc Or liability; nor shall the Trustees be

required to take notice of any default hereunder, lui-

less notified in writing of such default by the holders

of at least five per cent in amount of the bonds

hereby secured then outstanding, or to take action

in respect of any default unless requested to take

action in respect thereof, by a writing signed by the

holders of not less than a majority in amount of the

bonds hereby secured, then outstanding, and ten-

dered satisfactory indemnity as aforesaid, anything

herein contained to the contrary notwithstanding;

but the foregoing provisions of this section are in-

tended only for the protection of the Trustees, and

shall not be construed to affect any discretion or

power by any provision of this indenture given to

the Trustees, to determine whether or not they shall

take action in respect of any default without such

notice or request from bondholders, or to affect any

other decision or power given to the Trustees. [69]

Trustees not (d) The Trustees shall not be respon-
responsible -i i « .n T nf j? xt. ' •

for filing or siblc lor the recording; or nlino: oi tms in-
recording this "--' ^

iny*'moVtga°ge dcuturc as a mortgage of real or personal
deposited n -i t ni' n
hereunder, propcrty, or lor the recording or nling oi

any mortgage deposited with them hereunder; nor

shall the Trustees be required to take any action re-

quired by statute or any contract or otherwise for

preserving the title to the property hereby conveyed
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or for effectuating, protecting, perpetuating, or keep-

ing good the lien of this indenture or of said mort-

gages, or to give notice of the existence of such lien

or of the assignment or deposit of any such mort-

gage; nor shall said Trustees be liable or responsible

for permitting or suffering the Company, its agents

or servants, to retain or be in the possession of, or

manage, conduct or control the canals, premises and

property hereby conveyed, or intended so to be, nor

shall said Trustees become responsible for any de-

struction, deterioration, loss, injury or damage which

may be done or suffered to be done to said canals,

property and premises by the Company, its servants

or agents or by any person or persons whomsoever,

nor shall the Trustees be held responsible for the

consequences of any breach by the Company, its

agents or servants, of any of the covenants herein,

or in said bonds contained, or in any contract pre-

viously entered into by it, nor for or on account of

any act, omission or default of the Company, its

agents, or servants, of any kind, character or nature

whatsoever.

Reimburse (^) ^hc Trustccs shall be reimbursed

Trufltoos. for, and be indemnified against any liability

or damages which may be sustained by them in the

premises.

^. . ,.„ (f) The Trustees shall have, secured
Prior hen \ -^

'

hereby upon tlie property covered by this

indenture and the proceeds thereof, a lien prior to

that of any bonds issued under this indenture, for

their compensation, disbursements and expenses, in-

cluding attorneys' and counsels' fees, and also for
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any liability or damage by them sustained in the

premises. [70]

(g) The Trustees shall not be responsi-

bimror''' ble in any manner whatsoever for the valid-
Trustees

of morjgage ^^J ^^ ^^^^ Indeuture, or of the lien hereby

the7eVn.^^ Created, or for the execution and acknowl-

edgment thereof, or for the value, genuineness or val-

idity of the mortgages or notes deposited hereunder,

or for the title, value, amount or extent of the security

afforded by the property covered or purported to be

covered herebv, or for the recitals herein or in said

bonds contained, all such recitals being and to be

taken as the statements of the Company, and as not

made by the Trustees who have no knowledge in ref-

erence thereto ; nor shall they be accountable for the

use of any bonds certified and delivered by the Trus-

tees hereunder or for the application of the proceeds

of such bonds.

(h) It shall be no part of the duties of
No duty of

JiJ^Taxef.^tc.
^^^^ Trustees to pay any taxes or assessments

on any of the property covered, or intended

to be covered, by the lien hereof or on any of the prop-

erty covered by the lien of the mortgages or notes de-

posited by the Company with the Trustees under the

provisions hereof ; or to keep themselves informed or

advised as to the payment of any such taxes or assess-

ments, or to give notice of any default on the part of

the Company in that regard or to require the payment

of such taxes or assessments ; but the Trustees may, in

their discretion, pay such taxes or assessments if pay-

ment of the same has been neglected by the Company

or the mortgagors, subject, however, to the right of the
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Company, or mortgagors to contest the same as men-

tioned in Section 4 of Article Three of this indenture,

(i) Sliould any suit or other proceeding
Duty of

whin sued,
be brought against the Trustees by reason of

any matter or thing connected with the

trusts hereby created, or by reason of their being such

Trustees, they shall be under no obligation to enter

any appearance or in any way to appear or defend

such suits or other proceedings until indemnified to

their full satisfaction for so doing ; but they may,

nevertheless, appear and defend [71] such suits or

proceedings without indemnity, if they elect so to do,

and in such case they shall be reimbursed by the Com-
pany, or in default be compensated therefor from the

trust estate.

The Trustees may select and employ in
Compensation
of Trustees, ^ud about thc execution of the trusts hereby

created suitable agents and attorneys and shall be en-

titled to reasonable compensation for all services ren-

dered by themselves and by such agents and attorneys

in the execution of the trusts hereby created, and the

Company agrees to pay such compensation as well as

all expenses necessarily incurred or advances made
by the Trustees hereunder.

Section 2. Either of the Trustees, or any
Resignation
of Trustees, trustcc or trustces hereafter appointed, may
resign and be discharged from the trusts created by

this indenture, by executing and filing with the Com-

pany an instrument in writing resigning such trusts,

and by giving the bondholders notice by publication

of such resignation, specifying a date when such res-
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ignation shall take effect, which notice shall be pub-

lished at least once a week for four successive calen-

dar weeks prior to the date so specified, in a news-

paper at that time published in the City of Chicago,

in the State of Illinois. Such resignation shall take

effect on the date specified in such notice, unless pre-

viously a successor trustee or successor trustees shall

have been appointed as hereinafter provided, in

which event such resignation shall take effect imme-

diately upon the appointment of such successor trus-

tee or trustees.

Any trustee or trustees hereunder may be
Removal
of Trustees, removed at any time by an instrument in

writing under the hands of the holders of a majority

in amount of the bonds hereby secured and then out-

standing and delivered to the Trustees and the Com-

pany.

Section 3. Emile K. Boisot, one of the parties of

the second part, has been joined as Trustee hereunder,

so that if by any [72] present or future law in any

jurisdiction, in which it may be necessary to perform

any act in the execution of the trusts herein created,

the First Trust and Savings Bank, Trustee,
Corporate

iTfor bJth or its successor or successors, may be incom-
Trustees. '

petent or unqualified to act as such Trustee,

then all of the acts required to be performed in such

jurisdiction in the execution of the trusts hereby cre-

ated, shall and will be performed by said Emile K.

Boisot, as Trustee, or his successor or successors, act-

ing alone. Except as it may be deemed necessary for

said Emile K. Boisot solely to execute the trusts

hereby created, the First Trust and Savings Bank,
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Trustee, or its successor or successors, may solely

have and exercise the powers, and shall be solely

charged with the performance of the duties herein-

before declared on the part of the Trustees to be had

and exercised, or to be performed. Any request in

writing by the First Trust and Savings Bank, Trus-

tee, or by any Trust Company appointed in succession

to it, to the individual Trustee hereunder, or any

Trustee appointed in succession to him, shall be suffi-

cient warranty for the individual Trustee, or his suc-

cessor, taking such action as may be so requested.

Such individual Trustee, or any successor, may dele-

gate to the First Trust and Savings Bank, or the

Trust Company appointed in succession to it, the ex-

ercise of any power, discretionary or otherwise, con-

ferred by any provisions of this indenture ; it being

the true intent and purpose of the parties hereto that

at all times there shall be a duly appointed, qualified

and acting Trustee vested with the powers, rights, es-

tates and interests, and charged with the administra-

tion and execution of the trusts and duties bv this in-

strument granted, created and imposed.

Section 4. In case at any time the Trus-
Appointment

Trustees."*''^ tccs, or cithcr of them, or any successor trus-

tee, shall resign or shall be removed or other-

wise shall become incapable of acting, a successor or

successors may be appointed by the holders of a ma-

jority in amount of the bonds hereby secured then

outstanding, [73] by an instrument or concurrent

instruments signed by such bondholders or their

attorneys-in-fact duly authorized but until a new

trustee or trustees shall be appointed by the bondhold-
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ers as herein authorized, the Company, by an instru-

ment executed by order of its board of direc-
Appointment

2y Company, ^^rs, mav appoiut a trustee or trustees to fill

such vacancy
;
provided, however, that every

such trustee or one of such trustees shall be a trust

company in the said City of Chicago having a capital

and surplus aggregating at least $1,000,000, if there

be such a trust company willing and qualified to ac-

cept the trust upon reasonable or customary terms.

After any such appointment by the Company, it shall

publish notice of such appointment once in each of

four successive calendar weeks in a newspaper pub-

lished in the City of Chicago, Illinois, and any new

trustee or trustees so appointed by the Company shall

immediately and without further act be superseded

by a new trustee or trustees appointed in the manner

above provided by the holders of a majority in

amount of the bonds hereby secured, if such appoint-

ment by such bondholders be made prior to the ex-

piration of six months after such publication of no-

tice; provided, however, that the appointment of a

successor to the individual Trustee, shall be subject to

the approval of the Bank, Trustee, or its successor.

Upon the appointment of any new trustee
Recording
certificate of hercundcr, it shall be the duty of the Com-
appointraent

'
•'

Trust'Ie. pauy to execute a certificate of such appoint-

ment under its corporate seal and to cause the same

to be recorded in the same manner as this indenture

shall have been recorded.

Any successor trustee appointed hereunder shall
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execute, acknowledge and deliver to the trustee last

in office and also to the Company, an instru-
Accoptance

Tnrstoe. ment accepting such appointment hereunder,

and thereupon such successor trustee, without any

further act, deed or conveyance shall become vested

with all the estates, properties, powers, rights, trusts,

duties and obligations of its predecessor in the trust

hereunder, with like [74] effect as if originally

named as trustee herein, but nevertheless, on the writ-

ten request of the Company or of the successor trus-

tee, the trustee ceasing to act shall execute and de-

liver an instrument transferring to such successor

trustee, upon the trusts herein expressed, all the es-

tates, properties, rights, powers and trusts of the

trustee so ceasing to act, and shall duly assign, trans-

fer, and deliver its interest in any property
Conveyance

^yj'g7e^f''^'^*''and moneys subject to this indenture, to the

successor trustee so appointed in its place

;

and, upon request of any such successor trustee, the

Company shall make, execute, acknowledge and de-

liver any and all deeds, conveyances or other instru-

ments in w^riting for more fully and certainly vesting

in and confirming to such successor trustees all such

estates, properties, rights, powders and duties.

ARTICLE TEN.
Section 1. All the covenants, stipula-

^ovenants,
|-JQj-^g^ promlscs aud agreements in this in-

Company

iiccesforfl.'*" dcuturc coutaiucd, by or in behalf of the

Company, shall l)ind its successors and as-

signs, whether so expressed or not.

Section 2. Nothing contained in this in-

consoiidation. (j^uture or in any bond hereby secured, shall
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prevent any lawful consolidation or merger of the

Company with any other corporation, or any convey-

ance and transfer (subject to the continuing lien of

this indenture and to all the provisions thereof), of

all the property subject to this indenture as an en-

tirety to a corporation at that time existing, and em-

powered to acquire the same
;
provided, however, that

such consolidation, merger or sale shall preserve and

not impair the lien and security of this indenture, or

any of the rights and powers of the Trustees or of the

bondholders hereunder, and that upon such consolida-

tion, merger or sale, the due and punctual payment of

the principal and interest of all of the bonds hereby

secured, according to their tenor, and the due and

punctual performance [75] and observance of all

the covenants and conditions of this indenture, shall

be assumed by the corporation formed by such con-

solidation or merger, or purchasing as aforesaid.

Section 3'. In case, pursuant to Section 2

status of of this Article, the Company shall be consoli-
consolidated
Company. (Jated or merged with any other corporation,

or shall sell, convey and transfer (subject to

this indenture), all the property covered by this in-

denture, as an entirety as aforesaid, the successor cor-

poration formed by such consolidation, or into which

the Company shall have been merged, or which shall

have purchased and received a conveyance and trans-

fer, as aforesaid—upon executing and causing to be

recorded an instrument satisfactory to the Trustees,

whereby such successor corporation shall assume the

due and punctual payment of the principal and inter-

est of the bonds hereby secured, and the performance
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of all the covenants and conditions of this indenture

—

shall succeed to, and shall be substituted for, the Com-

pany, party of the first part hereto, with the same ef-

fect as if it had been named herein as such party of the

first part ; and such successor corporation thereupon

may cause to be signed and may issue, either in its

own name or in the name of the Company, any or all

of such bonds, issuable hereunder which theretofore

shall not have been executed by the company and de-

livered to the said Bank, Trustee ; and upon the order

of said successor corporation, in lieu of the Company,

and subject to all the terms, conditions and restric-

tions herein prescribed, the said Bank, Trustee, shall

certify and shall deliver any of such bonds which pre-

viously shall have been signed and delivered by the

officers of the Company to said Trustee for certifica-

tion, and any of such bonds which such successor cor-

poration thereafter shall cause to be signed and de-

livered to said Trustee for that purpose. All the

bonds so issued shall, in all respects, have the same

legal rank and security as the bonds theretofore or

thereafter issued in accordance wdth the terms of this

[76] indenture, as if all of said bonds had been is-

sued at the date of the execution hereof.

Section 4. For every purpose of this in-

fJrrs"com- denture, including the execution, issue and

-Bmer^Root use of auv and all bonds hereby secured, the
Valley Irri- '^ ^ ^

Company." terms ^'Company" and the *^ Bitter Root

Valley Irrigation Company'' include and

mean not only the party of the first part hereto, but

also any such successor corporation formed by con-

solidation or otherwise under the laws of the State of
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Montana or elsewhere. Every such successor or pur-

chasing corporation shall possess, and from time to

time may exercise, each and every right and power
hereunder of the Bitter Root Valley Irrigation Com-
pany in its name or otherwise.

Section 5. Any act or proceeding, by any

diti'e^s^Toffi- provision of this indenture authorized or re-
cers of succes-
sor Company, quired to be done or performed by any board

or officer of the Company shall and may be done and

performed with like force and effect by the like board

or officer of any corporation that shall at the time be

such lawful sole successor or purchaser of the Com-

pany.

Section 6. Nevertheless, before the exer-
Surrender of

Company^ clse of the powcrs conferred by this Article,

the Company, by instrument in writing exe-

cuted by authority of two-thirds of its Board of Di-

rectors and delivered to the Trustees, may surrender

any of the powers reserved to the Company or to such

successor corporation ; and thereupon such powder so

surrendered shall terminate.

Section 7. The word Trustees means the
Meaning of

Tees;'
"^'"''^' Trustees or Trustee for the time being,

whether original or successor; the words

Trustee, bond, bondholder, mortgage, note, shall in-

clude the plural as well as the singular number, unless

otherwise expressly indicated. The word coupons re-

fers to the interest coupons attached to the bonds is-

sued hereunder. The word person, used with refer-

ence to a bondholder, shall include associations or

corporations owning any of said bonds. [77]
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Testimonium, j^ Wltiiess WlierGof, The said Bitter

Eoot Valley Irrigation Company has caused this in-

denture to be signed and acknowledged in its corpo-

rate name, by its president or vice-president, and its

corporate seal to be hereunto affixed, and the same to

be attested by its secretary; and the said the First

Trust and Savings Bank, to evidence its acceptance

of the trusts hereby declared and created, has caused

this indenture to be signed and acknowledged in its

corporate name by its president or vice-president, and

its corporate seal to be hereunto affixed, and the same

to be attested by its secretary, and the said Emile K.

Boisot, to evidence his acceptance of the trusts hereby

created, has hereunto set his hand and seal—all as of

the day and year first above written.

Execution by TMs iustrumeut is executed in triplicate
Bitter Root
Valley Irriga- ^^.'^-inolo
tion Company. 01 Igindih.

BITTER ROOT VALLEY IRRI-

GATION COMPANY,
By FRANK I. BENNETT,

President.

[Corporate Seal of the Bitter Root Valley Irrigation

Company.]

Attest

:

FRANK G. MURRAY,
Secretary.

Signed, sealed and delivered in presence of:

LEONARD A. BUSBY.

S. J. BLUMENTHAL.
As to Bitter Root Valley Irrigation Company.

[78]
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FIRST TRUST AND SAVINGS BANK,
By EMILE K. BOISOT,

Vice-President.

[Corporate Seal of the First Trust and Savings

Bank.]

Attest

:

fh'/Firr'" DAVID V. WEBSTER,
Trust & Sav- o( i

ings Bank. Secretary.

Signed, sealed and delivered in the pres-

ence of

:

O. A. BESTEL.
ROY C. OSGOOD.

As to the First Trust and Savings Bank.

EMILE K. BOISOT. (Seal)
Execution by

fiSsot.^ Signed, sealed and delivered in the pres-

ence of

:

O. A. BESTEL.
ROY C. OSGOOD.

As to Emile K. Boisot. [79]

State of Illinois,

County of Cook,—ss.

I, Carrie Perrine, a notary public in and
Acknowledg-

Company. f^^' ^^^ Couuty of Cook and State of Illinois,

do hereby certify that Frank 1. Bennett,

president, and Frank G. Murray, secretary, of the

Bitter Root Valley Irrigation Company, a corpora-

tion, the party of the first part to the foregoing instru-

ment, both personally known to me to be the president

and secretary, respectively, of the said Bitter Root

Valley Irrigation Company, and personally known to

me to be the same persons whose names are subscribed
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to the foregoing instrument as such president and

secretary, respectively, appeared before me this day

in person and acknowledged that said corporation

executed the said instrument, and that they signed,

sealed and delivered the said instrument as their free

and voluntary act as such president and secretary,

respectively, and as the free and voluntary act of the

said Bitter Root Valley Irrigation Company, for the

uses and purposes therein set forth.

And the said Frank G. Murray, being by me first

duly sworn, deposes and says that he is the duly quali-

fied and acting secretary of the said Bitter Root Val-

ley Irrigation Company, and that the seal affixed to

the said instrument is the corporate seal of the said

Bitter Root Valley Irrigation Company, and was by

the president affixed to the said instrument in pursu-

ance of the power and authority granted him by the

by-laws and by the order of the Board of Directors of

said Company.

Given under my hand and notarial seal, this 29th

day of June, A. D. 1909.

[Notarial Seal.] CARRIE PERRINE,
Notary Public.

My commission expires February 7, 1910. [80]

State of Illinois,

County of Cook,—ss.

I, Oliver A. Bestel, a notary public in and
Acknowledg-

Ff,;'tTri't& for the County of Cook and State of Illinois,
Savings Bank.

-r-» • i

do hereby certify that Emile K. Boisot, vice-

president, and David V. Webster, secretary of the

First Trust and Savings Bank, a corporation, party

of the second part in and to the foregoing instrument,
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and personally known to me to be the vice-president

and secretary, respectively, of said the First Trust

and Savings Bank, both personally known to me to be

the same persons whose names are subscribed to the

foregoing instrument as such president and secretary,

respectively, appeared before me this day in person

and acknowledged that said corporation executed the

said instrument, and that they signed, sealed and de-

livered the said instrument as their free and volun-

tary act as such president and secretary, respectively,

and as the free and voluntary act and deed of the said

the First Trust and Savings Bank for the uses and

purposes therein set forth.

And the said David V. Webster, being by me first

duly sworn, deposes and says that he is the duly quali-

fied and acting secretary of said the First Trust and

Savings Bank, and that the seal affixed to the said in-

strument is the corporate seal of said corporation and

was by him affixed to the said instrument, in pursu-

ance of the power and authority granted him by the

by-laws of said corporation.

Given under my hand and notarial seal, this 29th

day of June, A. D. 1909.

[Notarial Seal.] OLIVER A. BESTEL,
Notary Public.

My commission expires January 2d, 1910. [81]

State of Illinois,

County of Cook,—ss.

I, Oliver A. Bestel, a notary public in and
Acknowledp-

K^BoiJoh"''" ^<^^i* "the County of Cook and State of Illinois,

do hereby certify that Emile K. Boisot, per-

sonally known to me to be the same person whose
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name is signed to the foregoing instrument, appeared

before me this day in person and acknowledged to me

that he executed the same and that he signed, sealed

and delivered the said instrument as his free and vol-

untary act for the uses and purposes therein set forth.

Given under my hand and notarial seal this 29th

day of June, A. D. 1909.

[Notarial Seal.] OLIVER A. BESTEL,
Notary Public.

My commission expires January 2d, 1910. [82]

State of Illinois,

County of Cook,—ss.

pr^fid'ent'^Ld
Bcfore me, the undersigned authority,

secretary of

Company pcrsoually appeared Frank I. Bennett,

^a?ute* president, and Prank G. Murray, secretary,

who, being duly and severally sworn, depose and

say that they are, respectively, the president and

secretary of the Bitter Root Valley Irrigation Com-

pany, a corporation organized and existing under

and by virtue of the laws of the State of Montana,

the party of the first part in the foregoing mort-

gage or deed of trust; that as such officers they exe-

cuted the said instrument for and on behalf of the

said corporation, that said mortgage or deed of

trust was made and executed by the said corpora-

tion in good faith and for the purpose of securing

the payment of the bonds mentioned in said mort-

gage or deed of trust to the amount therein set forth,

and the interest thereon; and that said mortgage or

deed of trust was made and executed without any
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design, desire or intent to hinder, delay, or defraud

the creditors of said corporation.

FRANK I. BENNETT,
President.

FRANK a MURRAY,
Secretary.

Sworn and subscribed to bi^fore me this 29th day

€f June, A. D. 1909.

[Notarial Seal] CARRIE PERRINE,
Notary Public.

My commission expires February 7th, 1910. [83]

State of Illinois,

County of Cook,—ss.

Affidavit of Before me, the undersigned authority,
president and

forporYte
''^ persoually appeared Emile K. Boisot, Vice-

Montana" " President, and David V. Webster, Secre-
statute.

tary, who being duly and severally sworn

depose and say that they are, respectively, the Vice-

President and Secretary of the First Trust and Sav-

ings Bank, a corporation organized and existing

under and by virtue of the laws of the State of Illi-

nois, one of the Trustees, party of the second part,

mentioned in the foregoing mortgage or deed of

trust; that as such officers they executed the said

instrument for and on behalf of the said First Trust

and Savings Bank, that said mortgage or deed of

trust was made and executed by the said First Trust

and Savings Bank in good faith and for the purpose

of securing the payment of the bonds mentioned in

said mortgage or deed of trust to the amount therein

set forth and the interest thereon; and that said
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mortgage or deed of trust was made and executed

by said Bank without any design, desire or intent to

hinder, delay or defraud the creditors of the said

Bitter Root Valley Irrigation Company.

EMILE K. BOISOT,

Vice-President.

DAVID V. WEBSTER,
Secretary.

Sworn and subscribed to before me this 29th day
of June, A. D. 1909.

[Notarial Seal] OLIVER A BESTEL,
Notary Public.

My commission expires January 2d, 1910. [84]

State of Illinois,

County of Cook,—ss.

i^dhr'iduaf
Before me, the undersigned authority,

dS^Montana pcrsoually appeared Emile K. Boisot, who
statute.

being duly sworn deposes and says that he

is one of the Trustees, party of the second part, men-

tioned in the foregoing mortgage or deed of trust;

that said mortgage or deed of trust was made and

executed by him in good faith and for the purpose

of securing the payment of the bonds mentioned in

said mortgage or deed of trust to the amount therein

set forth and the interest thereon; and that said

mortgage or deed of trust was made and executed

by him without any design, desire or intent to hinder,

delay or defraud the creditors of the said Bitter Root

Valley Irrigation Company.

EMILE K. BOISOT.
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Sworn and subscribed to before me this 29th day

of June, A. D. 1909.

[Notarial Seal] OLIVER A BESTEL,
Notary Public.

My commission expires January 2d, 1910'. [85]

All of the property so conveyed and mortgaged to

your orators as aforesaid (except certain land con-

tracts, purchase money mortgages, and notes therein

mentioned, or thereafter acquired, deposited with

your orators, as trustees, or in the hands of officers

of said company, or of the trustee in bankruptcy,

hereinafter mentioned) is situated within the County

of Ravalli, and State of Montana, and within the

District of Montana. Said mortgage or deed of

trust was duly filed for record in the office of the

Recorder of Ravalli County, Montana, on July 2,

1909, recorded in Volume 23 of Mortgages, at page

394 et seq.

Your orators duly accepted the trusts therein cre-

ated and they were then and now are fully authorized

and empowered to take and hold in trust the prop-

erty conveyed to them therein and to execute the

trusts reposed in them under and by virtue of the

provisions thereof; and in the event that your orator,

First Trust and Savings Bank, is, for any reason

incompetent and so unqualified to act as such trus-

tee, your orator, Emile K. Boisot, was then and is

now fully authorized and empowered to take and

hold in trust the property conveyed to him therein,

and to execute the trusts reposed in your orators, as

trustees, or in your orator, Emile K. Boisot, under

and by virtue of the provisions thereof.
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On or about July 8, 1909, the Bitter Root Valley

IiTigation Company duly issued of the bonds de-

scribed in said mortgage or deed of trust, bonds

numbered from 1 to 100, inclusive, in the sum of one

thousand dollars ($1,000.00) each, maturing January

1, 1914; and on or about July 8, 1909, duly issued

bonds numbered from 101 to 200 inclusive, in the sum
of one thousand dollars ($1,000.00) each, maturing

January 1, 1915; and on or about August 21, 1909,

duly issued bonds numbered from 201 to 314 inclu-

sive, in the sum of one thousand dollars ($1,000.00)

each, maturing January 1, 1916; and on or about

December 27, 1909, duly issued bonds numbered

from 315 to 350 inclusive, in the sum of one thousand

dollars ($1,000.00) [86] each, maturing January

1, 1916; and on or about November 11, 1909, duly

issued bonds numbered from 351 to 374 inclusive, in

the sum of one thousand dollars ($1,000.00) each,

maturing January 1, 1917; and on or about December

27, 1909, duly issued bonds numbered from 375 to

427 inclusive, in the sum of one thousand dollars

($1,000.00) each, maturing January 1, 1917; and on

or about April 19, 1910, duly issued bonds numbered

from 428 to 437 inclusive, in the sum of one thousand

dollars ($1,000.00) each, maturing January 1, 1917;

and on or about May 23, 1910, duly issued bonds

numbered from 438 to 453 inclusive, in the sum of

one thousand dollars ($1,000.00) each, maturing

January 1, 1917; and on or about February 6, 1911,

duly issued bonds numbered from 454 to 479 inclu-

sive, in the sum of one thousand dollars ($1,000.00)

each, maturing January 1, 1917; and on or about
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November 11, 1909, duly issued bonds numbered

from 501 to 540 inclusive, in the sum of one thousand

dollars ($1,000.00) each, maturing January 1, 1918;

and on or about December 27 1909, duly issued bonds

numbered from 541 to 586 inclusive, in the sum of

one thousand dollars ($1,000.00) each, maturing

January 1, 1918; and on or about April 19, 1910, duly

issued bonds numbered from 587 to 596 inclusive, in

the sum of one thousand dollars ($1,000.00) each,

maturing January 1, 1918; and on or about Septem-

ber 27, 1912, duly issued bonds numbered from 597

to 647 inclusive, in the sum of one thousand dollars

($1,000.00) each, maturing January 1^ 1918; and on

or about July 8, 1909, duly issued bonds numbered

from 751 to 1180 inclusive, in the sum of one thou-

sand dollars ($1,000.00) each, maturing January 1,

1919; and on or about November 11, 1909, duly issued

bonds numbered from 1181 to 1250 inclusive, in the

sum of one thousand dollars ($1,000.00) each, ma-

turing January 1, 1919; and on or about December

27, 1909, duly issued bonds numbered from 1251 to

1296 inclusive, in the sum of one thousand dollars

($1,000.00) each, maturing January 1, 1919; and on

or about April 19, 1910, duly issued bonds numbered
from [87] 1297 to 1300 inclusive, in the sum of one

thousand dollars ($1,000.00) each, maturing January

1, 1919; and on or about November 11, 1909, duly is-

sued bonds numbered from 1301 to 1400 inclusive, in

the sum of five hundred dollars ($500.00) each, ma-

turing January 1, 1919; and on or about December 27,

1909, duly issued bonds numbered from 1401 to 1501

inclusive, in the sum of five hundred dollars ($500.00)
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each, maturing January 1, 1919; and on or about

April 19, 1910, duly issued bonds numbered from

1502 to 1521 inclusive, in the sum of five hundred dol-

lars ($500.00) each, maturing January 1, 1919; and

on or about May 23, 1910, duly issued a bond numbered

1522 in the sum of five hundred dollars ($500.00),

maturing January 1, 1919; and on or about Sep-

tember 27, 1912, duly issued bonds numbered from

1523 to 1700 inclusive, in the simi of five hundred

dollars ($500.00) each, maturing January 1, 1919,

and delivered all of the said bonds to your orator,

First Trust and Savings Bank, and said bonds of the

aggregate par value of one million three hundred

seventy-six thousand dollars ($1,376,000.00) v^ere

duly certified by your orator. First Trust and Sav-

ings Bank, in all respects as provided in said mort-

gage or deed of trust, and the bonds so certified by

your orator. First Trust and Savings Bank, were

the bonds bearing dates and numbers and being in

the amounts and bearing dates of maturity as afore-

said, and all of said bonds of the aggregate par value

of one million three hundred seventy-six thousand

dollars ($1,376,000.00), together with the interest

coupons thereto attached, were, as your orators are

informed and believe, duly sold and delivered by the

Bitter Root Valley Irrigation Company for a valu-

able consideration and in accordance with the pro-

visions of said mortgage or deed of trust, and the

said bonds of the aggregate par value of one mil-

lion three hundred seventy-six thousand dollars

($1,376,000.00), together with all interest coupons

thereto attached (except bonds numbered from 1 to
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200 inclusive, and 751 to 950 inclusive, which were of

the aggregate par value of [88] four hundred

thousand dollars ($400,000.00), and which became

due and payable on January 1, 1915, or prior thereto,

and except the interest coupons upon all of said

bonds which became due and payable on January 1,

1916, or prior thereto, which said bonds and interest

coupons last mentioned have been paid, surrendered

and canceled), are now outstanding in the hands of

divers persons and corporations, who are now the

owners and holders thereof for value, and your

orators are advised and aver that said bonds and

coupons so issued as aforesaid are now in all respects

valid and outstanding obligations of the defendant,

Bitter Root Valley Irrigation Company, and are en-

titled to the benefits and security of said mortgage

or deed of trust, and there is now due and owing

thereon the principal sum of nine hundred and

seventy-six thousand ($976,000.00) dollars and in-

terest thereon at the rate of six percentum (6%) per

annum from January 1, 1916.

VI.

On June 1, 1909, the date of said mortgage or deed

of trust, the Bitter Root Valley Irrigation Company

owned certain lands and real estate not specifically

described in said mortgage or deed of trust, which

are subject to the lien thereof, under and by virtue

of the terms of said mortgage or deed of trust, said

lands last mentioned being the lands and real estate

situated in the County of Ravalli, and State of Mon-

tana, and described as follows, to wit: [Here fol-

lows description of property.] [89]
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VII.

Subsequent to the execution, delivery and re-

cordation of said mortgage or deed of trust the

Bitter Root Valley Irrigation Company acquired

certain additional lands not specifically described in

said mortgage or deed of trust which are under the

terms and provisions of said mortgage or deed of

trust, subject to the lien thereof, said lands last

mentioned being the lands situated in the County of

Ravalli, and State of Montana, described as follows,

to wit: [Here follows description of property.]

[90]

VIII.

Various portions of the lands in said mortgage or

deed of trust or hereinbefore or hereinafter de-

scribed, prior to or since the date of the execution,

delivery and recordation of said mortgage or deed

of trust, have been subdivided and in some cases re-

subdivided. The names of said subdivisions or re-

subdivisions and the location and description thereof

being as follows, to wit: .

HAMILTON HEIGHTS.
The following described tract of land, to wit:

[Here follows description of property.] [92]

IX.

In addition to the lands in said mortgage or deed

of trust hereinabove mentioned and described, the

Bitter Root Valley Irrigation Company is the owner
of lands hereinafter described, which lands are sub-

ject to the lien of said mortgage or deed of trust,

under and by virtue of the terms and provisions

thereof, which lands are situated in the County of



vs. First Trust and Savings Bank et al, 101

Eavalli, and State of Montana, and are known and

described as follows, to wit: [Here follows descrip-

tion of property.] [95]

X.

That of the lands in said mortgage or deed of

trust hereinbefore or hereinafter described certain

portions thereof have been released from the lien

of said mortgage or deed of trust by releases duly

executed and delivered by your orators, as Trustees,

pursuant to and in accordance with the terms and

provisions of said mortgage or deed of trust, and

the said lands which have been so released as afore-

said are the lands situated in the County of Ravalli,

and State of Montana, and known and described as

follows, to wit: [Here follows description of prop-

erty.] [97]

XI.

The following described lands are now owned

by the Bitter Root Valley Irrigation Company, and

have not been released from the lien of said mort-

gage or deed of trust, and are now subject to the lien

of said mortgage or deed of trust, under the terms,

covenants, and provisions thereof, and to the rights

and lien of your orators under and by virtue of said

mortgage or deed of trust: [Here follows descrip-

tion of property.] [99]

And your orators have and claim a lien under and

by virtue of the terms, covenants and provisions of

said mortgage or deed of trust upon all of the said

lands, irrigation system and water rights aforesaid,

together with all the buildings and improvements

thereon, and the rents, income, issues and profits
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thereof, and all the privileges and appurtenances

thereunto belonging or in anywise appertaining.

[101]

XII.

In addition to the land and property in said mort-

gage or deed of trust or hereinbefore specifically

described the Bitter Root Valley Irrigation Com-
pany is the owner of other lands and property, which

is subject to the lien of your orators under and by

virtue of the said mortgage or deed of trust, and

the terms and provisions thereof, which are owned

by the Bitter Root Valley Irrigation Company at

the date of said mortgage or deed of trust, or which

have been acquired by said Company since the exe-

cution thereof, the description of which lands and

property is unknown to your orators, and your

orators pray that said Bitter Root Valley Irrigation

Company may be required to make discovery of the

same in this proceeding, and your orators pray fur-

ther that they may have leave when the description

of such lands and property is so discovered to in-

clude the same by way of amendment to this, your

orators' bill of complaint, by proper description

and to the same effect as though the same were

specifically described herein.

XIII.

The Bitter Root Valley Irrigation Company is

also the owner of the following described purchase

money mortgages upon real estate situated in the

County of Ravalli in the State of Montana, which

said purchase money mortgages and the notes se-

cured thereby were duly executed and acknowledged
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by the makers thereof, and filed for record and re-

corded in the office of the Recorder of Ravalli

County, in said State of Montana^ the names of the

makers of said mortgages, the dates thereof, the

dates of recording thereof, and the document num-

bers and books and pages in which the same are re-

corded as aforesaid, and the amounts secured there-

by, and the lands described therein are respectively

as follows : [Here follows description of property.]

[102]

all of which purchase money mortgages and the notes

secured thereby are subject to the lien of your orators

under and by virtue of the terms and provisions of

said mortgage or deed of trust.

XIV.

Your orators show that on January 1, 1916, de-

fault w^as made in the payment of bonds numbered

from two hundred and one (201) to three hundred

and fifty (350), inclusive, of the bonds of the Bitter

Root Valley Irrigation Company, hereinabove de-

scribed, then issued and outstanding as aforesaid,

for the aggregate principal sum of One Hundred and

Fifty Thousand Dollars ($150,000.00), and which be-

came due and payable on said first day of January,

1916.

Your orators further show that on the date last

mentioned, to wit, January 1, 1916, no funds were

provided by said Bitter Root Valley Irrigation Com-

pany, or by any other person on its behalf for the

payment of said principal sum of One Hundred

and Fifty Thousand Dollars ($150,000.00), then due

and payable upon the bonds maturing upon said
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date as aforesaid, and that on said date demands
were made for the payment of some of said bonds

so due, but payment thereof was refused, and your

orators aver that said default in the payment of said

principal sum of One Hundred and Fifty Thousand

Dollars ($150,000.00), so due upon said bonds which

became due and payable on the first day of January,

19il6, has continued from thence hitherto.

Your orators further show that the Bitter Root

Valley Irrigation Company has made default in

other respects in the performance of the terms, cove-

nants and conditions in said mortgage or deed of

trust of June 1, 1909, contained.

Your orators further show that on account of the

default so made in the payment of said principal

sum of One Hundred and Fifty Thousand Dollars

($150,000.00) which became due as aforesaid upon

said bonds on the 1st day of January [103] 1916,

there was, on to-wit, the 30th day of March, 1916,

delivered to your orators a written request, signed

by the holders of a majority in amount of the bonds

secured by said mortgage or deed of trust and then

outstanding, requesting your orators to declare the

principal of all of the said bonds secured by said

mortgage or deed of trust then outstanding to be

due and payable immediately in accordance with the

terms and provisions of said mortgage or deed of

trust; and thereupon, on said date last mentioned,

your orators, and each of them did, in compliance

with said request and in conformity with the duty

imposed upon your orators by the terms and pro-

visions of said mortgage or deed of trust, declare
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all of the bonds aforesaid, secured by said mortgage

or deed of trust, then outstanding, to be immediately

due and payable, and do furthermore by this, their

bill of complaint, declare the principal of all of the

said bonds to be, and the same now is, due and pay-

able. And your orators further aver that there is now

due and owing upon said bonds the entire said prin-

cipal sum of Nine Hundred and Seventy-six Thou-

sand Dollars ($976,000.00), together with interest

thereon at the rate of six per centum per annum
from January 1, 1916, in accordance with the tenor

and effect of said bonds and the terms and provisions

of said mortgage or deed of trust, and that your

orators are entitled to a foreclosure of the lien of

said mortgage or deed of trust upon all of the prop-

erty subject to the lien thereof as hereinabove set

forth and to file this, their bill of complaint, for that

purpose.

XV.
Your orators further show that no proceedings

at law or suits in equity have been begun or com-

menced by your orators, or, as your orators are in-

formed and believe, by any holder of any of the

bonds secured by said mortgage or deed [104] of

trust dated June 1, 1909, or of any of the coupons

thereto attached, to enforce the payment of the sum

so covenanted to be paid by the Bitter Root Valley

Irrigation Company, defendant herein, under the

terms of the said bonds and the said mortgage or

deed of trust.

XVI.
Your orators further show that on or about the 3d
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day of January, 1916, the defendant. Bitter Root
Valley Irrigation Company, filed its voluntary peti-

tion in this honorable court praying that it might

be adjudicated by the court to be a bankrupt within

the purview of the acts of Congress relating to

bankruptcy, and thereafter such proceedings were

had in said court upon said petition that said Bitter

Root Valley Irrigation Company was adjudicated

bankrupt, as in said petition prayed, and on or about

the 23d day of February, 1916, the defendant, F. C.

Webster, was appointed trustee in bankruptcy for

said Bitter Root Valley Irrigation Company and

has duly qualified as such and is now so acting, and

the said F. C. Webster, trustee in bankruptcy as

aforesaid, is, as your orators are informed and be-

lieve, in possession of the said mortgaged property

hereinabove mentioned; and your orators further

show^ that upon application by your orators leave

has been granted to your orators by this Honorable

Court to include as defendant herein, the said F. C.

Webster, as trustee in bankruptcy of the Bitter Root

Valley Irrigation Company.

XVII.

Your orators further show that Hans B. Knud-

sen, Caroline Knudsen, Helen E. Carter, Max
Bennett, Henry Bennett, Joseph Zitka and W. G.

Parks, and the said F. C. Webster, Trustee in bank-

ruptcy of Bitter Root Valley Irrigation Company,

[105] who are hereby made parties defendant to

this, your orators' bill of complaint, have or claim

some interest in said mortgaged property, or some

part or portion thereof, as purchasers, lien claimants,
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or otherwise, the exact nature of the interest claimed

by said defendants being unknown to your orators,

but your orators aver that such interest of said de-

fendants, or any or either of them, if any they have,

is subject and inferior to the rights and lien of your

orators upon said mortgaged property under and by

virtue of the terms and provisions of the said mort-

gage or deed of trust.

XVIII.

And your orators further aver that upon approxi-

mately three thousand acres of the property de-

scribed in said mortgage or deed of trust of June

1, 1909, and subject to the lien thereof, there have

been planted by the Bitter Root Valley Irrigation

Company orchards of apples and cherries; that the

said orchards have been under cultivation from four

to five years, by the Bitter Root Irrigation Company
which Company has already expended in their

planting and cultivation more than three hundred

thousand dollars; that the trees have just reached

or are approaching bearing; that if said orchards

are not taken care of and irrigated during this

season, the trees will die and the expenditures of

the Bitter Root Valley Irrigation Company upon

said orchards will be lost, and thereby the security

for the payment of the indebtedness due your orators

will be greatly and irreparably depreciated; that

it will require at least thirty thousand dollars ($30,-

000) to take care of and irrigate said orchards dur-

ing the season of 1916, and that the preparatory

work upon said orchards should commence at once.

And your orators further aver that a portion of
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the business of the Bitter Root Valley Irrigation

Company is the operation [106] and maintenance

of an irrigation system and the delivery of water to

settlers in the Bitter Root Valley; that the con-

tracts for the sale of land and the purchase money
mortgages for the purchase of lands of the Bitter

Root Valley Irrigation Company contain the cove-

nant that the Bitter Root Valley Irrigation Com-
pany will deliver water through its irrigation

system to the settlers; that the failure to deliver

water as required by said contract of sale, and pur-

chase money mortgages would greatly and irrepa-

rably damage the property of the settlers and the

value of the security for the indebtedness due your

orators under these contracts of sale and purchase

money mortgages.

And your orators further aver that the immediate

and continued operation and maintenance of the

irrigation system of the Bitter Root Valley Irriga-

tion Company and the prompt delivery of water to

the settlers in the Bitter Root Valley is a matter of

great public necessity; that the failure of said

irrigation system will bring irreparable loss and in-

jury, not only to the property so mortgaged to your

orators, but to the property of many other innocent

people, settlers in the Bitter Root Valley, and de-

pendent upon said irrigation system for a supply of

water and the very existence of their farms and or-

chards ; and that the failure of said irrigation system

or delay in delivering water when required would be

a great disaster to the inhabitants and settlers of

Ravalli County and to the State of Montana.
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And your orators further aver that the value of

all of the property, including the irrigation system,

subject to the lien of said mortgage or deed of trust

of June 1, 1909, is far less than the face amount of

the bonds due and unpaid secured by said mortgage

or deed of trust; that excepting certain personal

property of little or no value, and the property sub-

ject to the prior lien of the mortgage of June 1,

1909, there is no property or assets of the Bitter Root

Valley Irrigation Company in the hands of P. C.

Webster as Trustee in bankruptcy; [107] that

P. C. Webster as Trustee in bankruptcy has there-

fore no interest in putting said irrigation system

in condition to deliver water or in operating and

maintaining the same, or in taking care of and irri-

gating the orchards of the Bitter Root Valley Irri-

gation Company, and that said P. C. Webster, as

Trustee in Bankruptcy as aforesaid, is without funds

or means to place said irrigation system in condition

to deliver water in the spring of 1916 or thereafter

to maintain and operate the same ; and that the said

F. C. Webster, as Trustee in Bankruptcy is entirely

without credit to borrow money for purposes of

putting said irrigation system in condition to deliver

water or to operate and maintain the same, or to take

care of and irrigate said orchards.

Your orators further aver that said mortgage or

deed of trust of June 1, 1909, provides that upon

filing a bill in equity or upon commencement of any

judicial proceeding to enforce any right of the trus-

tees or of the bondholders under said indenture, the

trustees shall be entitled as a matter of right to the
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appointment of a receiver of the property subject to

said indenture and of the tolls, earnings, income,

revenue, rents, issues and profits thereof, with such

powers as the court making such appointment shall

confer.

And your orators further aver that by reason,

among others, of the foregoing facts and circum-

stances, your orators allege that the interference of

a court of equity for the protection of their rights

and the rights of all parties in interest herein is

immediately required and that there is necessity

for the immediate appointment of a receiver to take

charge of and preserve the property of said Bitter

Root Valley Irrigation Company subject to said

mortgage or deed of trust dated June 1, 1909; to

put the said irrigation system of the Bitter Root

Valley Irrigation Company in position to deliver

water immediately, to maintain and operate said

irrigation system for the protection of settlers in

the Bitter Root Valley in accordance with their

rights under contracts with said Company; [108]

to take care of and irrigate the orchards of the Bit-

ter Root Valley Irrigation Company, and to collect

and receive and properly to appropriate the income

of and from said property of the Bitter Root Valley

Irrigation Company under the orders of this court

to be made from time to time until its final decree

in the premises.

And your orators further aver that the matter in

controversy herein exceeds the sum of five thousand

dollars exclusive of interests and costs.
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XIX.
Forasmuch, therefore, as your orators are without

remedy in the premises according to the strict rules

of the common law and can only have relief in a court

of equity, where matters of this kind are properly

cognizable, your orators pray the aid of this Honor-

able court to the end

:

(1) That the said defendants may be required to

make answer severally unto all and 'singular the

matters hereinbefore stated and charged, as fully

and particularly as if thereunto particularly inter-

rogated, but not under oath, answer under oath being

hereby expressly waived.

(2) That an accounting may be taken of all

property subject to the lien of said mortgage or deed

of trust dated June 1, 1909, and that said mortgage

or deed of trust may be decreed to be a valid lien

upon all and singular the lands, buildings, structures,

irrigation systems, water rights, contracts, agree-

ments, purchase money mortgages, notes, choses in

action, and other property of every kind and de-

scription, subject to the lien thereof as hereinbefore

alleged and shown, together with all the appur-

tenances, rights and privileges thereunto belonging

or in any wise appertaining, including the income,

rents, issues and profits thereof and all improve-

ments and additions thereto made since the date of

said mortgage or deed of trust. [109]

(3) That the Bitter Root Valley Irrigation Com-

pany and the said other defendants herein named

may be decreed to pay, by a short day to be fixed

by this Honorable court, unto your orators, for the
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use and benefit of the bondholders under the afore-

said mortgage or deed of trust, the principal of all

of said bonds, and also all interest due and payable

on said bonds, together with all costs and expenses

in this suit incurred and contracted, including the

compensation of your orators and their attorneys

and solicitors, and all other indebtedness due under

the terms and provisions of said mortgage or deed

of trust, and in default thereof that the Bitter

Root Valley Irrigation Company, and all persons

and corporations claiming under it, may be forever

barred and foreclosed of all equity of redemption

and claim in and to said mortgaged premises and

property and every part and parcel thereof, and

that all and singular the said mortgaged premises

and property, together with the appurtenances and

eifects, rights and privileges thereunto belonging

or appertaining, in said mortgage or deed of trust

described, or subject to the lien thereof as hereinbe-

fore set forth, may be sold under a decree of this

Honorable court and that the purchase money, pro-

ceeds, or avails of any such sale may be applied as

follows, to wit

:

First. To the payment of the costs, expenses,

fees and other charges of such sale and all proceed-

ings leading to such sale, including reasonable com-

pensation to your orators and to their attorneys or

solicitors, and to the payment of all expenses and

liabilities incurred and advances or disbursements

made by your orators or either of them, or by any

holders of bonds, under the terms of said mortgage

or deed of trust, and then to the payment of all
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taxes, charges, assessments or liens prior to the lien

of said mortgage or deed of trust, if any, except the

superior liens and any taxes, assessments or other

charges subject to which such sale shall be made, if

any. [110]

Second, Any balance then remaining, to the pay-

ment of the whole amount then owing or unpaid

upon the bonds secured by said mortgage or deed of

trust for principl and interest, and in case such

proceeds shall be insufficient to pay in full the whole

amount so due and unpaid upon said bonds, then

to the payment of said principal and interest, with-

out preference or priority of principal over interest

or of interest over principal or of any installment

of interest over any other installment of interest,

ratably to the aggregate of such principal and inter-

est and the accrued and unpaid interest, in accord-

ance with the terms and provisions of said mortgage

or deed of trust.

Third, To the payment of the surplus, if any, to

to the Bitter Root Valley Irrigation Company, its

successors or assigns, or to whomsoever this Honor-

able court shall decree to be lawfully entitled to re-

ceive the same.

That upon any such sale any purchaser, for or in

settlement or payment of the purchase price of the

property purchased, may be permitted to use and

to apply any of said bonds secured by said mort-

gage or deed of trust, at par, and any matured and

unpaid interest coupons thereto attached, by pre-

senting such bonds and coupons in order that there

may be credited thereon the sums applicable to the
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payment thereof out of the net proceeds of saiS

sale to the owner of said bonds and coupons as his

ratable share of such net proceeds after the deduc-

tion of all costs, expenses, compensations, and other

charges, and that upon such application such pur-

chaser may be credited on account of such purchase

price payable by him with the portion of such net

proceeds that shall be applicable to the payment of

and that shall have been credited upon the payment

of the bonds and coupons so presented, and that at

any such sale any bondholders may bid for and

purchase said property and make payment therefor

as aforesaid and upon compliance with the terms of

sale may hold, retain and dispose of such property

without [111] further accountability; and your

orators further pray that an accounting may be

taken of the bonds secured by said mortgage or deed

of trust, and of the amount due upon said bonds for

principal and interest, and of the amounts due for

the expenses, liabilities and advances of your orators

and of their attorneys and solicitors herein; and

that the Bitter Root Valley Irrigation Company

and all other defendants herein and all persons

claiming by, through or under them or either of them

may be decreed to make such transfer or conveyance

to the purchasers of said property at any sale to be

ordered by this Honorable court as may be necessary

and proper to put them or either of them in posses-

sion and control of said property; and that a re-

ceiver may be appointed, according to the custom

and practice of this Honorable court, with the usual

powers of receivers in like cases, of all and singu-
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]ar the property of the Bitter Root Valley Irriga-

tion Company subject to said mortgage or deed of

trust of June 1, 1909, together with all of the tolls,

earnings, income, revenue, rents, issues and profits

thereof, and with full powder and authority to take

possession of all of said property of the Bitter

Root Valley Irrigation Company, to put said irri-

gation system in condition to deliver w^ater, to oper-

ate and maintain the same, and to cultivate and irri-

gate the orchards of the Bitter Root Valley Irri-

gation Company and to collect and receive the tolls,

earnings, income, revenue, rents, issues and profits

thereof, and to apply the same under the orders and

decrees of this court, and that the said Bitter Root

Valley Irrigation Company and the said F. C. Web-
ster, as Trustee in bankruptcy as aforesaid, may be

required to transfer and turn over to such receiver

all of said properties; and that your orators may

have such other and further relief in the premises

as the nature of the circumstances of this case may
require and to this Honorable court shall seem meet.

£112]

XX.
May it please your Honor to grant unto your ora-

tors a writ or writs of subpoena, to be directed to

the defendants. Bitter Root Valley Irrigation Com-

pany, F. C. Webster, Trustee in bankruptcy of the

Bitter Root Valley Irrigation Company, Hans B.

Knudsen, Caroline Knudsen, Helen E. Carter, Max

Bennett, Henry Bennett, Joseph Zitka and W. G.

Parks, therein and thereby commanding them and

each of them, at a certain time and under a certain
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penalty to be named, to be and appear before your

Honor in this Honorable court, then and there sever-

ally to answer all and singular the matters aforesaid,

but not under oath, answer under oath being hereby

expressly waived, and to stand to, abide by and per-

form such other and further orders and decrees as

this Honorable court may enter herein.

FIRST TRUST AND SAVINGS BANK,
Trustee,

[Corporate Seal]

By EMILE K. BOISOT,
President,

EMILE K. BOISOT,
Trustee.

Complainants.

GARRARD B. WINSTON,
HENRY C. STIFF,

Solicitors for Complainants. [113]

United States of America,

District of Montana,

Missoula County,—ss.

Garrard B. Winston, being first duly sworn, de-

poses and says that he is the agent of and one of the

solicitors for First Trust and Savings Bank and

Emile K. Boisot, the above named complainants ; that

he has read the foregoing bill of complaint and knows

the contents thereof and that the same is true of his

own knowledge, except as to the matters therein

stated to be alleged on information and belief, and

as to those matters he believes the same to be true

;

that the seal affixed to said bill of complaint is the
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corporate seal of said First Trust and Savings Bank,

and was so affixed by its authority.

GAREARD B. WINSTON,

Subscribed and sworn to before me this 8th day of

April, A. D. 1916.

THOMAS NELSON MARLOWE,
[Notarial Seal]

Notary Public in and for the State of Montana, Re-

siding at Missoula, Montana.

My commission expires March 9th 1917. [114]

(Endorsed as follows:)

In the District Court of the United States, for the

District of Montana. In Equity—No. 71. First

Trust and Savings Bank and Emile K. Boisot, Trus-

tees, Complainants, vs. Bitter Root Valley Irrigation

Company, F. C. Webster, Trustee in Bankruptcy of

Bitter Root Valley Irrigation Company, Hans B.

Knudsen, Caroline Knudsen, Helen E. Carter, Max
Bennett, Henry Bennett, Joseph Zitka and W. G.

Parks, Defendants. Bill of Foreclosure. Garrard

B. Winston, Winston, Payne, Strawn & Shaw, Henry

C. Stiff, Solicitors for Complainants. Filed April

8, 1916. Geo. W. Sproule, Clerk. [115]

Thereafter, on September 4, 1916, the Answer of

defendants Hans B. Knudsen and Caroline Knudsen

was duly filed herein, in the words and figures follow-

ing, to wit: [116]



118 Hans B. Knudsen and Caroline Knudsen

In the District Court of the United States, for the

District of Montana.

FIRST TRUST AND SAVINGS BANK, and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in Bank-

ruptcy of Bitter Root Valley Irrigation Com-

pany, HANS KNUDSEN, CAROLINE
KNUDSEN, HELEN E. CARTER, MAX
BENNETT, HENRY BENNETT, JOSEPH
ZITKA and W. J. PARKS,

Defendants.

Answer.

Come now the defendants Hans B. Knudsen and

Caroline Knudsen and expressly saving and reserv-

ing unto themselves all exceptions heretofore taken,

and allowed, to the order of the above styled court

in overruling and denying the special appearance

of these defendants challenging the jurisdiction of

this court over them and praying that the order for

appearance of nonresident defendants served upon

these answering defendants should be quashed and

held to be of no force and effect to give this court

jurisdiction of either the person or property rights

of these defendants, and now specially objecting to

the jurisdiction of this court over them upon each

and all of the grounds assigned in said special ap-

pearance, and saving and reserving unto themselves
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all manner of exception thereto and to the jurisdic-

tion of this court, and appearing only because of the

overruling of their plea to the jurisdiction of this

court and not otherwise

;

I.

Admit the allegations of paragraphs I, II, III, X,

XV and XVI of the bill of complaint of complain-

ants herein filed. Also admit that on or about June

1, 1909, there was signed by the Bitter Root Valley

Irrigation Company and delivered to complainants

a [117] written instrument a copy whereof ap-

pears on pages 1 to 84 inclusive in paragraph num-

bered IV of complainants' bill of complaint; and

admit that the property alleged in paragraph IV to be

situated in Eavalli County was and is situated within

said county. Admit that complainants accepted the

trust assumed to be created in said written instru-

ment; admit that the Bitter Root Valley Irrigation

Company issued bonds as of the dates and of the num-
bers and in the amounts as alleged in paragraph IV
of the complainants' bill of complaint; admit that

such bonds were delivered to the complainants and

that said bonds aggregated the par value of $1,376,-

000; admit that all of the bonds and the interest

coupons alleged in said paragraph IV to be outstand-

ing and unpaid are in fact outstanding and unpaid.

Admit that these answering defendants claim some

interest in and to the mortgaged property.

II.

As to paragraphs numbered VI, VII, VIII, IX,

XI, XII, Xlll, and XIV of the bill of complaint on

file herein, these answering defendants deny that
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they have any knowledge or information sufficient to

form a belief as to the allegations therein contained

and therefore demand proof thereof.

III.

These answering defendants specifically deny that

their interest in and lien upon the premises described

in the bill of complaint on file herein is either inferior

or subject to the rights or liens of complainants upon

said property either under and by virtue of the terms

and provisions of said mortgage or deed of trust or

otherwise or at all.

IV.

And save as above specifically admitted or denied

in this answer, these answering defendants generally

deny the allegations contained in complainants' bill

of complaint.

V.

Further answering and by way of defense to the

maintenance and prosecution of this action as

against these answering defendants [118] or the

rights or claimed rights of them or either of them,

and as against the maintenance and prosecution of

this action for the determination of the rights or

claimed rights or liens or claimed liens of these an-

swering defendants or either of them, they respect-

fully show unto this honorable court as follows

:

1. That on the 24th day of June, 1915, the District

Court of the Fourth Judicial District of the State of

Montana, in and for the County of Ravalli was and

for a long time prior thereto had been and now is a

court of general jurisdiction, created, organized

and existing under and by virtue of the constitution
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and laws of the State of Montana, and as such court

of general jurisdiction during all of said times has

had and now has jurisdiction of all matters cogniz-

able under the common law by courts either of law

or of equity and particularly having jurisdiction of

actions in form either legal or equitable or both legal

and equitable w^herein was or is sought in any

manner or form the determination of questions of

conflicting interests in and to real and personal

property within the limits of the County of Ravalli,

State of Montana ; that said Court was at all of said

times and now is a court of record and was at all of

said times and now is fully authorized and em-

powered and had and now has full and complete

jurisdiction under the constitution and laws of the

State of Montana to adjudicate fully and finally as

between any and all parties claiming rights, inter-

ests or liens of any kind, character or description

of in and to real property or personal property

within the limits of the State of Montana and to

make and enforce all orders necessary and proper in

connection therewith, and particularly was said

court and is it now vested under the constitution and

laws of the State of Montana with full and complete

power, authority and jurisdiction to adjudicate with

reference to the claims advanced or to be advanced

in connection with the matters sought by the com-

plainants herein to be made the subject of this bill

of complaint with reference to the claims, interests

and [119] liens asserted by these answering de-

fendants relating to the real property and personal

property of the Bitter Root Valley Irrigation Com-
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paiiy and with reference to the real and personal

property in the bill of complaint herein filed; and also

with reference to any matters or claims in any man-

ner connected with the foregoing and asserted or to

be asserted by any person or persons w^homsoever, or

any corporation or corporations whatsoever.

2. That on the 24th day of June, 1915, these an-

swering defendants as plaintiffs commenced in the

aforesaid District Court of the Fourth Judicial Dis-

trict of the State of Montana, in and for the County

of Ravalli and against the Bitter Root Valley Irriga-

tion Company, a Montana corporation, Emile K.

Boisot, complainant named in the bill of complaint

on file in this action. First Trust and Savings Bank,

complainant named in the bill of complaint on file

in this action, and against other persons and cor-

porations interested in the affairs and property of

and connected with the said Bitter Root Valley Ir-

rigation Company, as defendants, an action wherein

these answ^ering defendants as such plaintiffs alleged

among other things that said Bitter Root Valley

Irrigation Company by succession to the rights of

prior holders thereof became the ow^ner of large

quantities of real property situated within the

County of Ravalli, State of Montana, and had by

succession, and adoption of contracts, plans and

agreements of its corporate predecessor in interest,

assumed the fomiation, construction and operation

of a so-called irrigation district or system to be com-

posed of a total of 40,000 acres of land and of water

rights for the irrigation thereof, the irrigation to

be furnished by means of waters naturally flowing and
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artifically stored and collected and thereafter to be

delivered onto and upon said 40,000 acres of land by

means of one main and a large number of branch

canals, laterals and ditches. That in and by said

complaint these answering defendants further

charged that as an inducement to the purchase of

lands of and from the said Bitter Root Valley Irri-

gation Company it had caused to be represented to

the plaintiffs therein and to other contemplating

purchasers of land from [120] it, that an irri-

gation system to the extent of 40,000 acres was so to

be formed, constructed and operated and that water

therefor was to be supplied in the manner above set

out; and that said Bitter Root Valley Irrigation

Company promised and agreed to and with these

answering defendants and with others similarly

situated, that said corporation would acquire not

only the above-mentioned 40,000 acres of land, but

would also acquire water rights sufficient to irrigate

the whole thereof, and further promised and agreed

wdth these answering defendants and with others

similarly situated, that it would maintain said water

right as proposed to be acquired and furnish there-

from through main and branch canals and laterals

and ditches to be constructed by it to these answer-

ing defendants and to others similarly situated a

water right in perpetuity or a right to the perpetual

use of water in a designated quantity for the pur-

pose of irrigation of lands purchased of and from it

and located within the proposed district as above

outlined the same to be furnished for the sum of

$1.25 per acre of irrigable lands, payable annually;
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and that said corporation did further in that connec-

tion promise and agree with these answering defend-

ants and others similarly situated that it would pro-

vide a means for the up-keep and maintenance of

the watei^ rights so proposed to be acquired and of

the system of storage and diversion of said water

rights so that the perpetual right to the use of

waters for said land should be assured to all pur-

chasers of lands from it, including these answering

defendants, and proposed in that connection and for

the accomplishment of that end, to assess and tax

each and every acre of irrigable lands sold or unsold

by it in said system, to wit, lands to the extent of

40,000 acres, with the sum of $1.25 per acre, the sum
of money so realized to be used only for the purpose

of maintenance and up-keep of the system as above

outlined and for no other purposes. That in said

action it w^as further charged by these answering

defendants that in pursuance of such representations

said Bitter Eoot Valley Irrigation Company had

proceeded with the acquisition of lands and water

rights with the construction of a system for the

storage [121] and distribution of said water and

upon the strength of the covenants and agreements

as heretofore alleged, had sold or contracted for sale

of and from said total acreage of 40,000 acres ap-

proximately 22,000 acres of lands to a great number

of individuals and corporations throughout the

United States, including these answering defendants,

for which said 22,000 acres of land said Bitter Root

Valley Irrigation Company had been assuming to

furnish water as covenanted and for which service
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it had been for a large number of years collecting the

$1.25 per acre charge as above mentioned; and that

said corporation in addition to said lands had been ir-

rigating over a large number of years of and from

the above-mentioned waters approximately 3,500

acres of land situated within the said district of

40,000 acres of land, but for which water and the usb

thereof, said Bitter Root Valley Irrigation Company

had not been paying the aforesaid $1.25 per acre

charge nor had said Bitter Root Valley Irrigation

Company been paying as covenanted and agreed the

aforesaid charge of $1.25 per acre for unsold lands

situated within said district. That further in and

by the complaint filed in the action in the aforesaid

district court of the Fourth Judicial District of the

State of Montana, in and for the County of Ravalli,

it was alleged that said Bitter Root Valley Irriga-

tion Company had not only failed to make payments

of $1.25 per acre on lands held and owned by it and

situated within said district and on all lands irri-

gated by it and situated within the said district but

that it had also squandered and dissipated the funds

raised and furnished by the payments of the $1.25

per acre charge on lands sold to others and had used

such funds for purposes other than those incident

to the up-keep and maintenance of the system for

the storage and diversion of the aforesaid waters.

That in and by said action and the complaint filed

therein, it was alleged that the said Bitter Root

Valley Irrigation Company had failed to acquire

water rights sufficient for the purpose of the per-
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formaiice of its covenants hereinbefore set out, and

had failed to construct an irrigation system sufficient

in size to irrigate lands to be embraced within said

district or system, and had failed to use proper care

to even maintain the system as actually constructed

[122] in proper condition for the service contem-

plated and proposed thereby, but on the contrary

had allowed the same to depreciate to such an ex-

tent and had constructed the same originally so im-

properly as that there was an immediate demand for

the expenditure of large sums of money for the pur-

pose of restoration of the irrigation system to a

proper condition for service and for the expenditure

of further large sums of money for the completion

of said system to the degree covenanted by the said

Bitter Root Valley Irrigation Company. That in

and by the said action and complaint therein filed,

it was further alleged that said Bitter Root Valley

Irrigation Company w^as then insolvent and unable

to meet its outstanding obligations and was without

funds and unable to make needed repairs in said

system for the storage and diversion of the above-

mentioned waters and without funds and unable to

complete the construction of said system as orig-

inally covenanted and that said Bitter Root Valley

Irrigation Company was without funds to replenish

the wasted and squandered funds which constituted

a trust fund for the maintenance and up-keep of said

system for the storage and diversion of the above

mentioned w^aters; that said Bitter Root Valley Ir-

rigation Company did not intend to carry out or per-

form further any of its covenants and obligations
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as above outlined and that it at that time contem-

plated and threatened the institution of voluntary

bankruptcy proceedings for the purpose of escaping

the results of any litigation of the character of this

action and for the purpose of escaping further com-

pliance with its covenants and obligations as above

set out. That further in and by said action and the

complaint filed therein it was alleged that the funds

realized from the $1.25 per acre water charge as

above set out, were agreed to be regarded as a trust

fund for the up-keep and maintenance of the afore-

said system and were by virtue of the covenants and

agreements of the parties and the facts and circum-

stances heretofore alleged in fact a trust fund for

such purpose; and that the $1.25 per acre charge

above mentioned as due and payable from the said

Bitter Valley Irrigation Company upon all unsold

[123] lands and upon lands irrigated by it was like-

wise to be regarded upon each and all the grounds

above set forth as a trust fund ; and these answering

defendants therein alleged that by and because of

the existence of such trust fund and of its wasting

and squandering by the Bitter Root Valley Irriga-

tion Company as above set forth, these answering

defendants and others similarly situated had by

virtue of the premises and by operation of law and

equity a first and prior lien and claim upon all of the

assets of every kind, character and description of

the Bitter Root Valley Irrigation Company to

secure the restoration and establishment of said

trust fund and as security for the performance of

each and all of the covenants and agreements of said



128 Hans B. Knudsen and Caroline Knudsen

Bitter Root Valley Irrigation Company as here-

tofore alleged. That further in and by said action

and the complaint therein filed, it was alleged that

the complainants herein Emile K. Boisot and First

Trust and Savings Bank and the bondholders in the

bill of complaint in this action referred to, each and

all took the bonds and deed or trust given to secure

the payment of the same with notice of the covenants

and agreements of the said Bitter Root Valley Ir-

rigation Company herein above-mentioned, and that

the lien if any created by the deed of trust given in

connection with the bond issue of $1,376,000 in the

bill of complaint herein referred to was inferior in

point of time and right to the lien claimed by these

answering defendants on behalf of themselves and

of all others similarly situated. That further in and

by said action and the bill of complaint therein filed^

it was alleged that pursuant to the covenants and

agreements of the Bitter Root Valley Irrigation

Company with its purchasers, it was necessary that

the irrigation system should be completed as con-

templated and covenanted and that to that end and

to secure the enforcement of the lien claimed by

these answering defendants as aforesaid, required

that a receiver of the properties and assets of said

Bitter Root Valley Irrigation Company should be

appointed and that receiver's certificates should be

issued and that the assets [124] of the Bitter

Root Valley Irrigation Company should be mar-

shalled and placed in the custody of the Court for

the purpose of completing the irrigation system as

contemplated and covenanted, for the purpose of the
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full and complete performance of the covenants of

said Bitter Root Valley Irrigation Company with

the purchasers of lands from and under it, and for the

purpose of insuring to all purchasers of lands of and

from said company, including plaintiffs therein the

right to the perpetual use of water for the irrigation

of their lands and that to secure such results it was

necessary that the lands of said Bitter Root Valley

Irrigation Company should be sold under order of

Court. That further in and by said action and the

complaint therein filed it was alleged that these an-

swering defendants instituted said action on behalf

of all purchasers of land of and from the Bitter Root

Valley Irrigation Company for the reason that their

number was so great that they could not practically

be joined as plaintiffs therein and for the reason that

the relief sought was one of public interest and one

relating to all similarly situated.

3. That thereafter and under date of July 14,

1915, the said Bitter Root Valley Irrigation Com-

pany made its general appearance in said action

pending in the aforesaid State Court and thereafter

and under date of January 31, 1916, the said Emile

K. Boisot and First Trust and Savings Bank made

their special appearance in said action challenging

the jurisdiction of the State Court to render judg-

ment therein affecting their interest; and thereafter

and under date of April 5, 1916, and prior to the in-

stitution of this action in this District Court of the

United States for the District of Montana, the Dis-

trict Court of the Fourth Judicial District of the

State of Montana, in and for the County of Ravalli,
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after argument of said special appearances chal-

lenging its jurisdiction duly made and entered its

order overruling and denying the same, and as-

sumed and declared its assumption of jurisdiction

of the action so far as it concerned said Emile K.

Boisot and said First Trust and Savings Bank and

assumed [125] and declared its assumption of

jurisdiction to determine all questions of their rights

or interests in the property of Bitter Root Valley Ir-

rigation Company.

4. That the real property and personal property

of Bitter Root Valley Irrigation Company referred

to in the complaint filed in the action pending in the

aforesaid State Court was and is, so these answering

defendants state upon their information and belief

the same property as that specifically described in

the bill of complaint herein filed and that the rights

and interests of said Emile K. Boisot and First Trust

and Savings Bank referred to in the complaint filed

in the aforesaid action pending in the said State

Court and the determination whereof was therein

sought are the same rights and interests as are

sought to be determined in this action in the United

•States Court, and that the rights and interests of

these answering defendants asserted and sought to

be determined in said court are the same rights and

interests which are challenged by the proceeding in-

stituted by the said Emile K. Boisot and said First

Trust and Savings Bank in this United States Court.

That this present action in the United States Court

was not commenced until on or about the 8th day

of April, 1916, and until long after the institution of
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the aforesaid State Court suit and of the acquisition

of jurisdiction therein over and of the persons and

property of said Emile K. Boisot and said First

Trust and Savings Bank and that this present action

pending in this United States Court was commenced

by the complainants herein after and with full

knowledge of the institution of the aforesaid State

Court suit and of the acquisition and claim of juris-

diction of the said Court over their persons and

property and with full knowledge of the purposes

and objects of the aforesaid State Court suit; and

that this present action pending in this United

States Court was instituted by the complainants

herein for the purposes of attempting to defeat the

jurisdiction of the aforesaid State Court and to se-

cure a determination of their rights in a tribunal

other than that which first acquired jurisdiction of

the subject matter of this present suit. [126]

5. That as appears from the complaint filed in

the action pending in the aforesaid State Court it is

probable or possible that at some stage of the liti-

gation therein the appointment of a receiver will be

necessary to accomplish the execution of the judg-

ment and decree of said State Court and that the re-

ceiver so to be appointed must be one of the selec-

tion of said State Court and subject alone to its

jurisdiction. That in the course of the prosecution

of the aforesaid action now pending in the State

Court all matters and issues presented in this subse-

quently commenced and pending action in this

United States Court can be as fully and fairly

determined therein as herein and that it is the in-
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tention of these answering- defendants Hans B.

Knudsen and Caroline Knudsen to prosecute and

determine in said State Court the issues therein

raised and to determine the rights and claims not

only of the defendants Emile K. Boisot and First

Trust and Savings Bank but of all others in any
manner or fashion having or claiming any interest

in and to said property.

6. That subsequently to the institution of the

above-mentioned action of the State Court the said

Bitter Root Valley Irrigation Company did on the

3d day of January, 1916, file in the District Court

of the United States for the District of Montana, its

voluntary petition for adjudication as a bankrupt

and thereafter and on the same date, an order was

made adjudging said corporation to be a bankrupt,

and thereafter, and under date of February 23, 1916,

one F. C. Webster was appointed as trustee in bank-

ruptcy of said Bitter Root Valley Irrigation Com-

pany, and the said Webster is now the duly

appointed, qualified and acting trustee in bank-

ruptcy of said corporation.

WHEREFORE these answering defendants pray

that by virtue of the circumstances aforesaid and of

the comity recognized and existing between courts

of concurrent jurisdiction that this United States

Court shall either:

1. Proceed no further in this present pending ac-

tion in any manner, or at all, and shall permit said

action to remain in status quo and subject to further

orders relative to property now in the [127] pos-

session of its receiver; or.
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2. Shall proceed in this present action only with

the express reservation that therein shall be deter-

mined the rights of complainants Emile K. Boisot

and First Trust and Savings Bank only against and

with reference to said Bitter Root Valley Irrigatioa

Company and said F. C. Webster, trustee in bank-

ruptcy, but not with reference to the rights or

claimed rights of any others of the defendants

herein named and particularly not with reference to

the rights or claimed rights of these answering de-

fendants and others similarly situated, and with the

further express reservation that the determination

of the rights of said Emile K. Boisot and said First

Trust and Savings Bank with respect to said Bitter

Root Valley Irrigation Company and its properties

and with respect to F. C. Webster as trustee thereof

shall be in all respects subject and subordinate to

any orders which may hereafter be made by the

District Court of the Fourth Judicial District of the

State of Montana, in and for the Coimty of Ravalli

with reference either to the complainants herein or

to the defendants Bitter Root Valley Irrigation

Company, or to F. C. Webster as trustee, and with

reference to the property and assets of said Bitter

Root Valley Irrigation Company; and with the

further express reservation that the possession of

the receiver by this Court heretofore appointed shall

be likewise subordinate to any orders of the State

Court which may be made with reference to the

property and assets of said Bitter Root Valley Irri-

gation Company;

3. That this Court shall authorize and direct said
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F. C. Webster as trustee in bankruptcy of said Bitter

Root Valley Irrigation Company to enter an appear-

ance in the aforesaid State Court for the purpose of

representing the interests of said bankrupt in the

matters therein involved, and,

4. That these defendants have and recover their

[128] costs of suit thus far herein expended.

(Signed) D. S. WEGG,
GEO. T. BAGGS,
R. F. GAINES,

As Attorneys for Defendants Hans B. Knudsen and

Caroline Knudsen.

State of Montana,

County of Silver Bow,—ss.

R. F. Gaines, being first duly sworn, says:

I am one of the attorneys for the defendants

named as answering defendants in the foregoing an-

swer and make this verification on their behalf for

the reason that defendants are not now in the

County of Silver Bow, State of Montana, wherein

resides aflSant their said attorney; I have read the

foregoing answer and know the contents thereof,

and the matters and facts therein stated are true to

the best of my knowledge, information and belief.

(Signed) R. F. GAINES.

Subscribed and sworn to before me this 2d day of

September, A. D. 1916.

[Seal] (Signed) P. B. GOODWIN,
Notary Public for the State of Montana, Residing at

Butte, Montana.

My commission expires June 13, 1917.
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[Endorsed]: No. 71. U. S. District Court, Dis-

trict of Montana. First Trust and Savings Bank,

and Emile K. Boisot, Trustees, Complainants, vs.

Bitter Root Valley Irrigation Company et al.. De-

fendants. Answer of Defendants Hans B. Knudsen
and Caroline Knudsen. Piled Sept. 4th, 1916.

George W. Sproule, Clerk. [129]

Thereafter, on September 12, 1916, Motion to

Strike from the Answer of Hans B. Knudsen and

Caroline Knudsen was duly filed herein, in the

words and figures following, to wit. [130]

In the District Court of the United States for the

District of Montana,

PIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, P. C. WEBSTER, Trustee in Bank-

ruptcy of the BITTER ROOT VALLEY IR-

RIGATION COMPANY, HANS B. KNUD-
SEN, CAROLINE KNUDSEN, HELEN E.

CARTER, MAX BENNETT, HENRY BEN-
NETT, JOSEPH ZITKA and W. J. PARKS,

Defendants.

Motion to Strike from the Joint Answer of Hans B.

Knudsen and Caroline Knudsen.

Come now the comphiinants in the above-entitled

cause and move the Court for an order striking out
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of and from the joint answer of the defendants Hans
B. Knudsen and Caroline Knudsen all that portion

thereof embraced within paragraph No. V and be-

ginning with the words ^

^further answering" on

page two and ending with the words *^ qualified and

acting trustee in Bankruptcy of said corporation,"

on page eleven of said answer, the matter so con-

tained in said paragraph V being subdivided into

paragraphs or clauses numbered 1, 2, 3, 4, 5 and 6,

and being that portion of the said answer of the said

defendants wherein is alleged and set forth the in-

stitution and pendency of a certain action in the

District Court of the Fourth Judicial District of the

State of Montana in and for Eavalli County and

challenging the jurisdiction of this Court to hear,

adjudicate and determine matters and things therein

alleged to be before the said State Court for ad-

judication and determination.

This motion is made and based upon the reasons

and [131] grounds following:

1. That the same is irrelevant.

2. That the same is redundant.

3. That the same is immaterial.

4. That the matter moved to be stricken and the

whole thereof is sham and frivolous.

WINSTON, PAYNE, STRAWN & SHAW
and

HENRY C. STIFF,

Attorneys for Complainants.

Service by copy of the foregoing Motion to Strike
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is hereby accepted and acknowledged this 7th day

of September, 1916.

D. S. WEGG,
GEO. T. BAGGS,
R. F. GAINES,

Attorneys for Defendants Hans B. Knudsen and

Caroline Knudsen.

[Endorsed] : No. 71. In the U. S. District Court

of the District of Montana. First Trust and Sav-

ings Bank et al.. Trustees, Complainants, vs. Bitter

Root Valley Irrigation Company et al., Defendants.

Motion to Strike from the Answer of Hans B. Knud-

sen and Caroline Knudsen. Filed Sept. 12, 1916.

George W. Sproule, Clerk. By Harry H. Walker,

Deputy. [132]

Thereafter, on October 16, 1916, the Memo Deci-

sion of the Court, granting plaintiff's Motion to

Strike from the Answer of Hans B. Knudsen and

Caroline Knudsen, was duly filed herein, in the

words and figures following, to wit: [133]

Opinion on Motion to Strike Portions of Answer of

Hans B. Knudsen and Caroline Kundsen.

United States District Court, Montana,

FIRST ETC. BANK et al.

vs.

BITTER ETC. CO. et al.

Defendant company in this court was adjudicated

a vohmtary bankrupt, and the appointed trustee

took possession of its property. Plaintiffs, bond-
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lioldcrs' trustees, by leave commenced this suit to

foreclose the security on certain of said property,

making defendants the bankrupt, the trustee and

certain persons alleged to assert claims, but in-

ferior to plaintiffs', to the property.

Therein the bankrupt's trustee was appointed re-

ceiver, and as such possesses the property. Said cer-

tain persons answered that more than four months

prior to initiation of bankruptcy proceedings, they

had commenced suit in a court of this State, wherein

they allege that by virtue of land and water con-

tracts in which the bankrupt was vendor and they

were vendees, all said property is impressed with a

trust and lien in their behalf and superior to that of

plaintiffs, and that a receiver is necessary to take

possession of said property to effectuate the trust

and lien. They further answer that the plaintiffs

and bankrupt were made defendants and appeared

in said suit. The prayer is that this Court in recog-

nition of comity suspend proceedings until the State

Court has determined said suit, and if and when the

State Court appoints a receiver, that this court sur-

render the property to him. Plaintiff move to strike

the aforesaid defense. Granted.

The suit in the State Court is to determine rights

asserted by some creditors of the bankrupt in and to

some of the latter 's [134] property. The pro-

ceedings in this court in their entirety are to deter-

mine the rights of all creditors of the bankrupt in

and to all the latter 's property. Of some of the

matters involved herein the State Court has no ju-

risdiction, exclusive jurisdiction thereof being in
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this court, finding origin in the Constitutional provi-

sion for bankruptcy. These latter cannot be fully

adjusted without adjustment of those asserted in

the State Court, and it makes for convenience, speed

and justice to have the whole dealt with by one

court. The rule of comity yields thereto. It is be-

lieved the rule of Moran vs. Sturges, 154 U. S. 284,

applies, viz., that w^here the jurisdictions are not

concurrent and co-ordinate—where that of one is ex-

clusive—the Court first obtaining actual possession

of the res is entitled to proceed. And having pos-

session and jurisdiction, the property is withdrawn

from the jurisdiction of all other courts, this court

to hear and determine all questions relating to title,

possession and control of the property.

See Murphy vs. Co., 211 U. S. 568.

Wabash Ry. Co. v. College, 208 U. S. 38, 611.

It will be noted that in the first case cited herein

the State Court had appointed a receiver before the

Federal Court took possession of the property, and

in the last case cited the suit in the former court to

foreclose a claim of lien had been commenced before

the suit in the latter court was instituted and pos-

session taken of the property. And in both it was

held the Federal jurisdiction prevailed.

Metcalf vs. Barker, 167 U. S. 165, is the reverse

of the instant case. The situation herein is not af-

fected for that foreclosure proceedings are per-

mitted by the Court in bankruptcy and a receiver

appointed. The Court is the same, its possession

is unchanged, and the foreclosure is but ancillary

and dependent—more for convenience than aught
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else. See Bear, etc. Co. vs. Walsh, 198 Fed. 352, and
cases therein cited.

BOURQUIN, J.

Filed October 16, 1916. (Signed) Geo. W.
Sproule, Clerk. By (Signed) H. Walker, Deputy.

[135]

Thereafter, on October 16, 1916, a minute entry

sustaining Motion to Strike, was duly entered

herein, in the words and figures following, to wit:

Order Sustaining Motion to Strike from Answer of

Hans B. Knudsen and Caroline Knudsen Peti-

tion for Appeal.

In the District Court of the United States, for the

District of Montana,

No. 71.

FIRST TRUST & SAVINGS BANK et al.

vs.

BITTER ROOT V. I. CO. et al.

This cause heretofore submitted on the motions to

strike from the answers herein, came on at this time

for judgment and decision. Thereupon the Court,

after due consideration, ordered that the motions to

strike be and the same hereby are granted.

GEO. W. SPROULE,
Clerk.
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Attest a true copy of Minute Entry, October 16,

1916.

[Seal] GEO. W. SPROULE,
Clerk.

By (Signed) Harry H. Walker,

Deputy Clerk. [136]

Thereafter, on November 9, 1916, a Petition for

Appeal was duly filed herein by defendants Hans B.

Knudsen and Caroline Knudsen, in the words and

figures following, to wit: [137]

In the District Court of the United States^ District

of Montana,

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Complainants,
vs.

BITTER ROOT VALLEY IRRIGATION COM-

PANY, F. C. WEBSTER, Trustee in

Bankruptcy of BITTER ROOT VALLEY
IRRIGATION COMPANY, HANS B.

KNUDSEN, CAROLINE KNUDSEN,
ELLEN E. CARTER, MAX BENNETT,

HENRY BENNETT, JOSEPH ZITKA and

W. G. PARKS,
Defendants.
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Petition to U. S. District Judge for Allowance of

Appeal.

The above-named appellants and defendants,

Hans B. Knudsen and Caroline Knudsen conceiving

themselves aggrieved by the order and decree en-

tered on October 16, 1916, in the above-entitled pro-

ceeding, whereby there was upon motion of ap-

pellees and complainants, First Trust and Savings

Bank and Emile K. Boisot, Trustees, stricken from

the answer of said Hans B. Knudsen and Caroline

Knudsen the portion thereof which pleaded the prior

acquisition by the District Court of the Fourth

Judicial District of the State of Montana, in and for

the County of Ravalli of jurisdiction over the par-

ties and res involved in this action, do hereby appeal

from said order and decree to the Circuit Court of

Appeals of the United States, Ninth Circuit, and do

hereby petition and pray for the allowance of this

appeal and that a citation may issue in connection

therewith, and do further pray that a transcript of

the records and proceedings and papers upon which

[138] said order and decree was made, duly pre-

pared and authenticated may be sent to said Circuit

Court of Appeals of the United States Ninth Circuit,

at San Francisco, California, and that upon a consid-

eration of said appeal that the order and decree ap-

pealed from shall be reversed by said Circuit Court

of Appeals. Said appellants have hereto attached
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and made a part hereof their assignments of errors

relied upon by them.

(Signed) D. SWEGG,
GEO. T. BAGGS and

R. R GAINES,
As Attorneys for Appellants and Defendants Hans

B. Knudsen and Caroline Knudsen.

Dated November , 1916.

Memorandum of Bourquin, J., Re Petition for

Appeal.

And now, to wit, on November , 1916, it is

ORDERED that the appeal be allowed as prayed

for.

District Judge.

The law allows appeals from ** final decisions."

The order of this Court striking matter from peti-

tioners' answer 'is interlocutory only and not final.

Hence, it can be reviewed on appeal from final deci-

sion or decree future made, no appeal lies from said

order, and so should not in form be allowed.

BOURQUIN, J.

[Endorsed] : Filed Nov. 9, 1916. Geo. W. Sproule,

Clerk. By Harry H. Walker, Deputy Clerk.

[139]
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Thereafter, on November 9, 1916, an Assignment

of Errors was duly filed herein by defendants Hans

B. Knudsen and Caroline Knudsen, in the words and

figures following, to wit : [140]

In the District Court of the United States District

of Montana.

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees,

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in

Bankruptcy of BITTER ROOT VALLEY
IRRIGATION COMPANY, HANS B.

KNUDSEN, CAROLINE KNUDSEN,
ELLEN E. CARTER, MAX BENNETT,
HENRY BENNETT, JOSEPH ZITKA and

W. G. PARKS,
Defendants.

Assignment of Errors.

Defendants and appellants Hans B. Knudsen and

Caroline Knudsen above named in connection with



vs. First Trust arid Savings Bank et al. 145

their petition for the allowance of appeal in this

cause hereby specify the following particulars

wherein error was committed in this said cause:

ERRORS OF LAW.
I.

The Court erred in sustaining motion of complain-

ants and appellees First Trust and Savings Bank

and Emile K. Boisot, Trustees, said motion being

filed under date of September 12, 1916, to strike

from the answer of said appellants and defendants,

which said answ^er was filed September 4, 1916, all

that portion thereof described as follows: ''That por-

tion thereof embraced within paragraph V [141]

the matters so contained in said paragraph V being

subdivided into paragraphs or clauses numbered

1, 2, 3, 4, 5, 6 and 7, and being that portion of said

answer of said defendants wherein is alleged and

set forth the institution and pendency of a certain

action in the District Court of the Fourth Judicial

District of the State of Montana, in and for the

County of Ravalli, and challenging the jurisdiction

of this Court to hear, adjudicate and determine the

matters and things therein alleged to be before the

State Court for adjudication and determination, and

being further described as the portion of said answer

wherein and whereby said appellants and defend-

ants sought to plead facts demanding a stay of pro-

ceedings by this court pending the determination of

the action pending in the aforesaid State Court.

II.

The Court erred, by sustaining the aforesaid mo-
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tion to strike, in declining to hear and adjudicate

the questions presented by the aforesaid plea.

WHEREFORE defendants and appellants above

named, pray that the petition for the allowance of

an appeal be granted, and that for the reason afore-

said and for divers and sundry other reasons the

order and decree entered herein on the 16th day of

October, 1916, be reversed.

(Signed) D. S. WEGG,
GEO. T. BAGGS and

R. F. GAINES,

As Attorneys for Defendants and Appellants Hans

B. Knudsen and Caroline Knudsen.

[Endorsed]: In Equity. Filed Nov. 9, 1916.

Geo. W. Sproule, Clerk. By (Signed) Harry H.

Walker, Deputy Clerk. [142]

Thereafter, on November 21, 1916, there was duly

filed herein a certified copy of a Petition for Allow-

ance of Appeal of defendants Hans B. Knudsen and

Caroline Knudsen, filed Nov. 16, 1916, in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, together with a copy of the order of said Court

allowing said appeal, which said Petition and Order

are in the words and figures following, to wit:
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In the United States Circuit Court of Appeals for

the Ninth Circuit,

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees,

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in

Bankruptcy of BITTER ROOT VALLEY
IRRIGATION COMPANY, HANS B.

KNUDSEN, CAROLINE KNUDSEN,
ELLEN E. CARTER, MAX BENNETT,
HENRY BENNETT, JOSEPH ZITKA and

W. G. PARKS,
Defendants.

Petition for Allowance of Appeal. [143]

Hans B. Knudsen and Caroline Knudsen respect-

fully show to the above-entitled court that under

date of October 16, 1916, there was made by the

District Court of the United States for the District

of Montana, a certain order and decree in the above-

entitled proceedin<]^ whereby there was upon motion
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of appellees and complainants, First Trust and Sav-

ings Bank and Emile K. Boisot, Trustees, stricken

from the answer of said Hans B. Knudsen and Caro-

line Knudsen the portion thereof which pleaded the

prior acquisition by the District Court of the Fourth

Judicial District of the State of Montana, in and for

the County of Ravalli, of jurisdiction over the par-

ties and res involved in this action, and thereafter

conceiving themselves aggrieved by said order and

decree, thev did file in said District Court of the

United States for the District of Montana, their cer-

tain petition for the allowance of an appeal of their

assignment of errors in connection therewith, and

thereafter presented the same to the Judge of said

court, who denied said petition and refused to allow

an appeal from said order;

Wherefore, conceiving themselves entitled there-

to and being aggrieved as aforesaid by the making

of the above-mentioned order and decree, do hereby

appeal from said order and decree to the Circuit

Court of Appeals of the United States, Ninth Circuit,

and do hereby petition and pray for the allowance

of this appeal and that a Citation may issue in con-

nection therewith; and do further pray that a tran-

script of the records and proceedings and papers

upon which said order and decree was made, duly

prepared and authenticated, may be sent to said

Circuit Court of Appeals of the United States for

the Ninth Circuit at San Francisco, California; and

that the penalty of an appropriate bond on appeal

may be fixed upon the allowance of such appeal.

[144]
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Said petitioners and appellants file and present

herewith their assignment of errors relied upon.

R. F. GAINES,

As Attorney and Solicitor for Appellants and De-

fendants Hans B. Knudsen and Caroline Knud-

sen.

Dated November 16, 1916.

Order Allowing Appeal and Fixing Amount of Bond.

And now, to wit, on November 16, 1916, after due

consideration of the foregoing petition, it is ordered

that the appeal be allowed as prayed for and that

appellants furnish in connection therewith a bond

in proper form, the penalty whereof is hereby fixed

at the sum of $300.

WILLIAM H. HUNT,
As Judge of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

[Endorsed]: Petition for Allowance of Appeal

and Order Allowing the Same. Filed Nov. 16, 1916.

F. D. Monckton, Clerk. [145]

United States Circuit Court of Appeals for the Ninth

Circuit,

No. 2878.

HANS B. KNUDSEN and CAROLINE KNUDSEN,
Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.
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Certificate of Clerk U. S. Circuit Court of Appeals

to Petition for Allowance of Appeal, Order

Allowing Appeal and Fixing Amount of Bond.

I, Frank D. Monckton, as clerk of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, do hereby certify the foregoing three (3) pages,

numbered from and including 1 to and including

three, to be a full, true and correct copy of Petition

for Allowance of Appeal, Order Allowing Appeal

and fixing amount of bond, filed in the above-entitled

cause on the 16th day of November, A. D. 1916, as

the original thereof remains on file and of record

in my office.

Attest my hand and the seal of the United States

Circuit Court of Appeals for the Ninth Circuit, at

the City of San Francisco, in the State of California,

this 16th day of November, A. D. 1916.

[Seal] F. D. MONCKTON,
Clerk.

By Paul P. O'Brien,

Deputy Clerk.

[Endorsed] : Title of Court and Cause. Certified

Copy of Petition for Allowance of Appeal, Order

Allowing Appeal and Fixing Amount of Bond.

Filed Nov. 21, 1916. Geo. W. Sproule, Clerk. [146]
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Thereafter, on Dec. 9, 1916, a praecipe for tran-

script on appeal was duly filed herein, in the words

and figures following, to wit

:

In the District Court of the United States^ District

Montana,

No. 71—IN EQUITY.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, et al..

Defendants.

Praecipe for Portions of Record to be Incorporated

in the Transcript on Appeal on Behalf of Hans B.

Elnudsen and Caroline Knudsen.

To Geo. W. Sproule, Clerk of the United States Dis-

trict Court, Helena, Montana.

Sir: You will kindly prepare and certify to a

transcript or record on appeal in connection with

appeal from an order made in the above-styled court

and cause under date of October 16, 1916, which said

order struck from the answer of Hans B. Knudsen

and Caroline Knudsen certain portions thereof, ap-

peal therefrom having been allowed by and out of

the United States Circuit Court of Appeals for the

Ninth Circuit, under date of November 16, 1916.

Portions of paper or papers designated as follows:

(a) All portions of the bill of compkiint filed by
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plaintiffs in the above cause, save and except certain

portions thereof being particularly described as fol-

lows :

The description contained in paragraph 1 com-

mencing on page 8 of said bill of complaint and con-

tinuing to page 16 thereof.

The description contained in paragraph 2 of said

bill of complaint and commencing on page 16 thereof

and continuing to page 17. [147]

The description contained in paragraph 3, com-

mencing on page 18 and continuing to page 20.

The description contained in paragraph 4, pages

20 to 22 thereof.

The description contained in paragraph 5, pages

22 to 25 thereof.

The description contained in paragraph VI, pages

88 and 89.

The description contained in paragraph VII,

pages 89 to 95 thereof.

The description contained in paragraph VIII,

pages 95 to 112 thereof.

The description contained in paragraph IX, pages

112 to 114 thereof.

The description contained in paragraph X, pages

114 to 140 thereof.

The description contained in paragraph XI, pages

140 to line 33 of page 176.

The description contained in paragraph XIII,

pages 177 to 209.

And in lieu of omitted descriptions above-men-

tioned insert in each instance the following: ''Here

follows description of property."
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(b) Answer of defendants Hans B. Knudsen and

Caroline Knudsen filed in said cause under date of

September 4, 1916.

(c) Motion to strike portions of said answer filed

by complainants in this cause under date of Septem-

ber 12, 1912.

(d) Copy of order of court in memo form sus-

taining aforesaid motion made and filed under date

of October 16, 1916.

(e) Minute entry in connection with order sus-

taining said motion, made under date of October

16th, 1916.

(f) Petition praying for allowance of appeal

filed in said court and cause by Hans B. Knudsen and

Caroline Knudsen under date of November 9, 1916.

(g) Assignment of errors filed in the above court

and cause in connection with petition for allowance

of appeal under date of November 9, 1916. [148

J

(h) Certified copy of order allowing appeal

made by the Honorable William H. Hunt, under

date of November 16, 1916.

(i) Citation on appeal issued by the Honorable

William H. Hunt, under date of November 16, 1916.

(j) Praecipe for transcript of record.

And you are further hereby requested to attach

thereto your certificate in usual form, forwarding

the same as required by law for printing, filing and

docketing in the United States Circuit Court of Ap-
peals for the Ninth Circuit at San Francisco, Cali-

fornia.
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Dated December 8, 1916.

GEO. T. BAGGS,
D. S. WEGG,
R. F. GAINES,

As Attorneys for Defendants and Appellants Hans
B. Knudsen and Caroline Knudsen.

[Endorsed] : Title of Court and Cause. Praecipe

for Transcript. Filed Dec. 9, 1916. Geo. W.
Sproule, Clerk. [149]

Certificate of Clerk U. S. District Court to

Transcript of Record.

United States of America,

District of Montana,—ss.

I, Geo. W. Sproule, Clerk of the United States

District Court for the District of Montana, do hereby

certify and return to the Honorable, The United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing volume, consisting of 149

pages numbered consecutively from 1 to 149, inclu-

sive, is a full, true, correct and compared transcript

of the pleadings, orders and decision and all other

proceedings in said cause required to be incorporated

in the record on appeal therein by the praecipe of

the appellants for said record on appeal, except the

Citation mentioned in said praecipe which is not a

record of said District Court, including said prae-

cipe, and of the whole thereof, as appears from the

original records and files of said court in my posses-

sion as such clerk.
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I further certify that the costs of the transcript of

record amount to the sum of Fifty-nine & no/100

Dollars ($59.00), and have been paid by the appel-

lants.

In Witness Whereof, I have hereunto set my hand

and affixed the seal of said court at Helena, Montana,

this 13th day of December, A. D. 1916.

[Seal] GEO. W. SPEOULE,
Clerk. [150]

[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs.

First Trust and Savings Bank and Emile K. Boisot,

Trustees, Appellees. Transcript of the Record.

Upon appeal from the United States District Court

for the District of Montana.

Filed December 18> 1916.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT,

Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in Bank-

ruptcy of BITTER ROOT VALLEY IRRI-

GATION COMPANY, HANS B. KNUD-
SEN, CAROLINE KNUDSEN, ELLEN E.

CARTER, MAX BENNETT, HENRY BEN-

NET, JOSEPH ZITKA and W. G. PARKS,
Defendants.

Petition to U. S. Circuit Court of Appeals for

Allowance of Appeal.

Hans B. Knudsen and Caroline Knudsen respect-

fully show to the above-entitled court that under

date of October 16, 1916, there was made by the

District Court of the United States for the District

of Montana a certain order and decree in the above-
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entitled proceeding whereby there was upon motion

of appellees and complainants, First Trust and Sav-

ings Bank and Emile K. Boisot, Trustees, stricken

from the answ^er of said Hans B. Knudsen and Caro-

line Knudsen the portion thereof which pleaded the

prior acquisition by the District Court of the Fourth

Judicial District of the State of Montana, in and for

the County of Ravalli of jurisdiction over the par-

ties and res involved in this action and thereafter

conceiving themselves aggrieved by said order and

decree they did file in said District Court of the

United States for the District of Montana their

eertain petition for the allowance of an appeal of

their assignment of errors in connection therewith,

and thereafter presented the same to the Judge of

said court, w^ho denied said petition and refused to

allow an appeal from said order:

Wherefore, conceiving themselves entitled thereto

and being aggrieved as aforesaid by the making of

the above-mentioned order and decree, do hereby

appeal from said order and decree to the Circuit

Court of Appeals of the United States, Ninth Cir-

cuit, and do hereby petition and pray for the allow-

ance of this appeal and that a citation may issue in

connection therewith; and do further pray that a

transcript of the records and proceedings and papers

upon which said order and decree was made, duly

prepared and authenticated, may be sent to said

Circuit Court of Appeals of the United States for

the Ninth Circuit at San Francisco, California ; and

that the penalty of an appropriate bond on appeal

may be fixed upon the allowance of such appeal.
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Said petitioners and appellants file and present

herewith their assignment of errors relied upon.

E.F.GAINES,
As Attorney and Solicitor for Appellants and De-

fendants Hans B. Knudsen and Caroline Knud-

sen.

Dated November 16th, 1916.

Order Allowing Appeal and Fixing Amount of Bond-

And now, to wit, on November 16, 1916, after due

consideration of the foregoing petition, it is ordered

that the appeal be allowed as prayed for and that ap-

pellants furnish in connection therewith a bond in

proper form, the penalty whereof is hereby fixed at

the sum of $300.

WILLIAM H. HUNT,
As Judge of the United States Circuit Court of Ap-

peals for the Ninth Circuit.

[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs-

First Trust & Savings Bank and Emile K. Boisot,

Appellees. Petition for Allowance of Appeal and

Order Allowing Same. Filed Nov. 16, 1916. F. D.

Monckton, Clerk.
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In the United States Circuit Court of Appeals for

the Ninth Circuit,

HANS B. KNUDSEN AND CAROLINE KNITD-

SEN,
Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Complainants,

vs.

BITTER ROOT VALLEY IRRIGATION COM-
PANY, F. C. WEBSTER, Trustee in Bank-

ruptcy of Bitter Root Valley Irrigation Com-

pany, HANS B. KNUDSEN, CAROLINE
KNUDSEN, ELLEN B. CARTER, MAX
BENNETT, HENRY BENNETT, JOSEPH
ZITKA and W. G. PARKS,

Defendants.

Assignment of Errors.

Defendants and appellants Hans B. Knudsen and

Caroline Knudsen above named in connection with

their petition for the allowance of appeal in this

cause hereby specify the following particulars

wherein error was committed in this said cause

:
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ERRORS OF LAW.
I.

The District Court of the United States for the

District of Montana erred in sustaining motion of

complainants and appellees First Trust and Savings

Bank and Emile K. Boisot, Trustees, said motion

being filed under date of September 12, 1916, to strike

from the answer of said appellants and defendants,

which said answer was filed September 4, 1916, all

that portion thereof described as follows: ''That por-

tion thereof embraced within Paragraph V, the mat-

ters so contained in said paragraph V being subdi-

vided into paragraphs or clauses numbered 1, 2, 3,

4, 5 and 6, and being that portion of said answer of

said defendants w^herein is alleged and set forth the

institution and pendency of a certain action in the

District Court of the Fourth Judicial District of

the State of Montana, in and for the County of

Ravalli, and challenging the jurisdiction of said

court to hear, adjudicate and determine the matters

and things therein alleged to be before the State

Court for adjudication and determination, and being

further described as the portion of said answer

w^herein and w^hereby said appellants and defend-

ants sought to plead facts demanding a stay of pro-

ceedings by this court pending the determination of

the action pending in the aforesaid State Court.

11.

The said Court erred by sustaining the aforesaid

motion to strike, in declining to hear and adjudicate

the questions presented by the aforesaid plea.
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WHEREFORE, defendants and appellants above

named, pray that their petition for the allowance of

an appeal be granted and that for the reasons afore-

said and for divers and sundry other reasons the or-

der and decree entered in said court on the 16th day

of October, 1916, be reversed.

R. F. GAINES,

As Attorney and Solicitor for Defendants and Ap-

pellants Hans B. Knudsen and Caroline Knud-

sen.

[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs.

First Trust & Savings Bank and Emile K. Boisot,

Trustees, Appellees. Assignment of Errors. Filed

Nov. 16, 1916. F. D. Monckton, Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit.

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

Bond on Appeal.

KNOW ALL MEN BY THESE PRESENTS

:

That Hans B. Knudsen and Caroline Knudsen as

principals and American Surety Company of New
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York, a surety company, duly authorized by compli-

ance with the laws of the State of Montana, to act

as surety upon bonds and undertakings required by

law, as surety are held and firmly bound unto First

Trust and Savings Bank and Emile K. Boisot, Trus-

tees, in the full and just sum of Three Hundred

($300) Dollars to be paid to said First Trust and

Savings Bank and Emile K. Boisot, Trustees, their

<^ertain attorneys, executors, administrators, succes-

ors or assigns, for which payment well and truly to

be made, we bind ourselves, our executors, adminis-

trators and successors jointly and severally firmly

by these presents.

Sealed and dated this 24th day of November, in the

year of our Lord nineteen hundred sixteen.

WHEREAS, lately at a District Court of the

United States in a suit pending in said court between

First Trust and Savings Bank and Emile K. Boisot,

Trustees, as complainants, and Hans B. Knudsen

and Caroline Knudsen and others as defendants, an

order and decree was rendered against said Hans B.

Knudsen and Caroline Knudsen, and said Hans B.

Knudsen and Caroline Knudsen have obtained an

appeal and filed a copy thereof in the clerk's office

of said court, and in the United States Circuit Court

of Appeals for the Ninth Circuit, and to reverse

the decree in the aforesaid District Court of the

United States for the District of Montana, and a

citation has issued directed to said First Trust and

Savings Bank and Emile K. Boisot, trustees, citing

and admonishing them to be and appear at a session

of the United States Circuit Court of Appeals for
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the Ninth Circuit to be holden at the City of San

Francisco in said circuit, within thirty days from

the 16th day of November, 1916, then and there to

show cause, if any there be, why the decree rendered

against the said Hans B. Knudsen and said Caroline

Knudsen should not be corrected and why speedy

justice should not be done to the parties in that

behalf.

NOW, the condition of the above obligation is such

that if said Hans B. Knudsen and Caroline Knud-

sen shall prosecute their appeal to effect and answer

all damages and costs if they fail to make their plea

good, then the above obligation is void; otherwise

to remain in full force and virtue.

HANS B. KNUDSEN and

CAROLINE KNUDSEN,
By R. P. GAINES,

As Their Attorney Hereto Duly Authorized.

[Seal] AMERICAN SURETY COMPANY OP
NEW YORK,

By TED E. CALLISON,
Resident Vice-president.

Attest: J. R. C. SINE, Jr.,

As Its Resident Assistant Secretary Hereto.

Attest

:

As Its Hereto Duly Authorized.

The foregoing bond as to form and sufficiency of

surety is hereby approved this 28th day of Novem-
ber, 1916.

WM. H. HUNT,
Judge Circuit Court of Appeals, Ninth Circuit.
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[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs.

First Trust and Savings Bank and Emile K. Boisot,

Trustees, Appellees. Bond on Appeal. Filed Nov,

28, 1916. F. D. Monckton, Clerk.

UNITED STATES OF AMERICA,—ss.

The President of the United States, to The First

Trust and Savings Bank and Emile K. Boisot,

Trustees, Greeting

:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the City of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal filed in the clerk's office

of the United States District Court for the

District of Montana, and also filed in the clerk's

office of the United States Circuit Court of Appeals

for the Ninth Circuit, Order Allowing such appeal

being of record in said last-named office, wherein

Hans B. Knudsen and Caroline Knudsen, are appel-

lants, and you are a2)pellees, to show cause, if any

there be, why the decree rendered against the said

appellants, as in the said order allowing appeal

mentioned, should not be corrected, and why speedy

justice should not be done to the parties in that

behalf.
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WITNESS, the Honorable WILLIAM H.

HUNT, United States Circuit Judge for the Ninth

Circuit, this 16th day of November, A. D. 1916.

WILLIAM H. HUNT,
United States Circuit Judge.

Received copies of above Citation this 24th day

of November, A. D. 1916, at Chicago, Illinois.

WINSTON PAYNE.
STRAWN & SHAW,
GARRARD B. WINSTON.

United States of America,

State of Illinois, County of Cook,—ss.

On this 24th day of November, in the year of our

Lord one thousand nine hundred and sixteen, per-

sonally appeared before me, Ernest A. Baughman,

the subscriber, and makes oath that he delivered a

true copy of the within citation to First Trust &
Savings Bank, Trustee, a corporation, by delivering

the same to Emile K. Boisot, the President thereof;

also delivered a true copy to Emile K. Boisot, as

trustee; also delivered a true copy to Messrs. Win-

ston, Payne, Strav^n & Shaw; and also delivered a

true copy to Garrard B. Winston, of Counsel ; all at

Chicago, Illinois.

ERNEST A. BAUGHMAN.

Subscribed and sworn to before me at Chicago,

Illinois, this 24th day of November, A. D. 1916.

[Seal] L. W. MAY,
Notary Public in and for Cook County, Illinois.

[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.
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Knudsen and Caroline Knudsen, Appellants, vs.

First Trust & Savings Bank and Emile K. Boisot,

Trustees. Citation on Appeal. Piled Dec. 1, 1916.

F. U. Monckton, Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit,

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

Order Extending Time to January 4, 1917, to File

Record and Docket Cause.

The request of Hans B. Knudsen and Caroline

Knudsen appellants above named for an extension

or enlargement of the time for the filing of the rec-

ord on appeal in connection with the above matter

and the docketing of said cause having been pre-

sented to the undersigned, a judge of the United

States Court of Appeals for the Ninth Circuit, and

good cause therefor appearing, it is ordered that

the time for the filing of said record and the dock-

eting of said cause shall be extended and enlarged

so as to run to and inclusive of January 4th, 1917.

Dated December 1st, 1916.

WM. H. HUNT,
Judge of the United States Circuit Court of Appeals

for the Ninth Circuit.
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[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs.

First Trust & Savings Bank and Emile K. Boisot,

Trustees, Appellees. Order. Filed Dec. 1, 1916.

F. D. Monckton, Clerk.

U.nited States Circuit Court of Appeals for the

Ninth Circuit,

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

FIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

Praecipe for Certified Copy of Record on Appeal.

To F. D. Monckton, Esq., Clerk of the Above-styled

Court

:

As a part and portion of the transcript on appeal

in the above cause, you are hereby requested to fur-

nish under your certificate papers as follows

:

(a) Petition for allowance of appeal filed in the

above Court under date of November 16, 1916.

(b) Assignment of errors in connection with the

aforesaid petition, also filed under date of Novem-

ber 16, 1916.

(c) Order allowing appeal as prayed for, said

order being made under date of November 16, 1916.

(d) Citation on appeal issued under date of No-

vember 16, 1916.
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(e) Undertaking on appeal filed in said cause,

(f ) Praecipe for transcript of record.

Dated December 8, 1916.

R. P. GAINES,
As Attorney and Counsel for Appellants.

[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs.

Pirst Trust and Savings Bank and Emile K. Boisot^

Trustees, Appellees. Praecipe for Certified Copy of

Record on Appeal. Piled Dec. 11, 1916. P. D.

Monckton. Clerk.

United States Circuit Court of Appeals for the

Ninth Circuit,

HANS B. KNUDSEN and CAROLINE KNUD-
SEN,

Appellants,

vs.

PIRST TRUST AND SAVINGS BANK and

EMILE K. BOISOT, Trustees,

Appellees.

Acceptance of Service of Praecipe for Portions of

Record on Appeal.

Service and receipt of copy of praecipe for por-

tions of record on appeal in connection with appeal

of Hans B. Knudsen and Caroline Knudsen from

Order of October 16, 1916, in the above matter ad-

mitted this 9th day of December, 1916.

HENRY C. STIPP,

Of Counsel for Pirst Trust and Savings Bank and

Emile K. Boisot, Trustees.
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[Endorsed]: No. 2878. United States Circuit

Court of Appeals for the Ninth Circuit. Hans B.

Knudsen and Caroline Knudsen, Appellants, vs.

First Trust and Savings Bank and Emile K. Boisot,

Trustees, Appellees. Acceptance of Service. Filed

Dec. 14, 1916. F. D. Monckton, Clerk.




